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THE SEARCH FOR CONTRABAND:

ILLINOIS SCHOOL DISTRICTS’

ENCOUNTER WITH

FOURTH AMENDMENT

SEARCH AND SEIZURE.

Brad Colwell, J.D., Ph.D.

Introduction

Not unlike a nationwide trend,1  the de-

cade of the 1990’s has been a time in which

Illinois school districts are experiencing an in-

creasing rate of violent activities and criminal

misconduct.  Not by happenstance, there has

also been an accompanying increase in student

drug and alcohol abuse, as well as gang-related

actions on school premises.2  In an attempt to

maintain a safe school environment, school dis-

tricts are enacting tough policies and procedures

to counter these trends and restricting some of

the privileges that students earlier enjoyed.

Accordingly, during this time there has been a

plethora of federal and Illinois court decisions

addressing the constitutionality of these districts’

policies and actions, especially as they relate to

alleged infringements of students’ Fourth

Amendment rights to be free from unreason-

able searches and seizures.

I. What is a Search?

The Fourth Amendment to the United

States Constitution protects the right of all

people “to be secure in their persons, houses,

papers and effects against unreasonable

searches and seizures.”3   Thus, since people

are protected only from unreasonable searches

and seizures, it is essential to define what con-

stitutes reasonableness.

The reasonableness of a search is de-

termined on a case-by-case basis by balancing

the need to search against the invasion it en-

tails.4   In the school context, this means the

student’s legitimate expectations of privacy (if

such expectations exist) are balanced against

the need of the school to perform the search to

maintain order and discipline.5

In 1985, the United States Supreme

Court decided the seminal Fourth Amendment

case, New Jersey v. T.L.O.6 .  The Court held

that teachers/school authorities do not need a

warrant before searching a student and are not

required to adhere to the requirement that

searches be based on probable cause.7  The

United States Court of Appeals for the Sev-

enth Circuit went on to clarify this when it stated

that “non-law enforcement government actors

come within the purview of the Fourth Amend-

ment only when their searches or seizures of

individuals have no other purpose but to aid

the government’s investigatory or administra-

tive functions.”8

School officials only need “reasonable

suspicion” to justify a search.  Moreover, the

legitimacy of the search “should depend on rea-

sonableness, under all circumstances, of the

search.”9   The Court provided a two-pronged

test to determine “reasonableness”:

(1)  whether the action was justified at

its inception, and

(2)  whether the search was reason-

ably related in scope to the circumstances which

originally justified the search (given the age and
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sex of the student as well as the nature of the

infraction).10

II. Is the Search Reasonable?

The Fourth Amendment’s protections

apply to elementary and secondary students.11

However, there is a diminished Fourth Amend-

ment protection for schoolchildren because

“classroom discipline and school order are cru-

cial to effective education.”12  Yet, there must

be a recognizable level when such restrictions

become unreasonable in light of the Fourth

Amendment.13

A.  Was the Search Justified at its

Inception?

A search is initially justified when there

are reasonable grounds for suspecting that the

search will produce evidence that a student(s)

has violated either the law or school rules.

There are two classification of student searches:

(1) search of a particular individual(s) who is

suspected of misconduct, or (2) a non-individu-

alized, general administrative search when there

is no specific suspect.

1. Individualized Suspicion

Individualized suspicion is an essential

element of the reasonableness standard for

school searches. This provision protects the

rights of innocent students against blanket

searches undertaken to detect only select stu-

dents.  Case law provides three ways to satisfy

the reasonable grounds requirement at the in-

ception of the search when school officials have

identified particular students for misconduct:

consent, reasonable suspicion, and informant

information.

Student consent is the first and easiest

way for school officials to secure permission

to conduct a search of a particular person.

Such consent must be voluntary and not co-

erced (e.g., no threats or intimidation), and

should be secured in writing whenever pos-

sible.   However, school officials must use cau-

tion because there is a question whether mi-

nor students can effectively waive their rights

to consent without consulting with legal or pa-

rental counsel.

A second method to justify a search

is to have reasonable suspicion that a particu-

lar student(s) is in violation of a law or school

policy.  Reasonable suspicion does not mean

that a school administrator has the right to

search a student who merely acts in a way that

creates a reasonable suspicion that the student

has violated some regulation or law.  Rather, a

search is warranted only if the student’s con-

duct creates a reasonable suspicion that a par-

ticular regulation or law has been violated.14

In People v. Pruitt15, a student was

detained based on a teacher’s reasonable sus-

picion that a stranger in the school may have a

weapon.  After almost an hour of questioning,

the dean of students told the defendant to

empty his pockets to “further see just who he

was...”16  The Illinois appellate court ruled that

after using an objective test, the dean did not

have a reasonable suspicion to tell the defen-

dant to empty his pockets.  All the dean had

was “an inchoate and unparticularized suspi-

cion or hunch.”17   After the lengthy question-

ing, the reason for initial concern dissipated.
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The final acceptable justification to

search a particularized student is informant in-

formation.  In Martens v. Dist. No. 220, Board

of Education,18  the school district received

anonymous phone calls stating that a certain stu-

dent had sold drugs on school property to an-

other student.19   The federal district court stated

that the anonymous tip was adequate to satisfy

the reasonable suspicion prong in light of the

totality of the circumstances because the school

had a drug problem and a tip “was thus not

inherently implausible.”20   Further, there was

substantial evidence indicating the tip was ac-

curate, and the tip was “not a blanket allega-

tion,” but rather, provided specific details im-

plicating a certain student.21

2. General, Non-Individualized

Suspicion

In T.L.O., the United States Supreme

Court provided that exceptions to the require-

ment of individualized suspicion are permissible

“where the privacy interest implicated by a

search are minimal and other ‘safe guards’ are

available to assure that the individual’s reason-

able expectation of privacy is not ‘subject to

the discretion of the official in the field.’”22  The

two most recent examples of non-individual-

ized suspicion that have been upheld in public

schools include the random drug testing of stu-

dent-athletes and utilization of metal detectors.

In Vernonia S.D. 47J. v. Acton,23  the

United States Supreme Court upheld a

suspicionless, administrative search to monitor

drug usage among student-athletes. The Court

stated the search was conducted as part of a

general regulatory scheme to ensure public

safety, not as a criminal investigation to secure

evidence of a crime.  The school district did

not need individualized suspicion of student drug

use; the policy was implemented at random.

In deciding the constitutionality of us-

ing a metal detector for random searches, the

Illinois appellate court in People v. Pruitt24

cited Vernonia with approval and reversed a

lower court’s decision that would require ei-

ther an individualized reasonable suspicion of

wrongdoing or some kind of specific school plan

designed to address a compelling State interest

before approving the use of metal detectors in

schools.  The Pruitt court went on to state that

the search was reasonable since all students

were subjected to the search and there was

minimal intrusion to the students.25

B. Was the Scope of the Search

Reasonable?

Whether the scope of a search be-

comes an unlawful intrusion into privacy de-

pends upon: (1) the nature of the privacy inter-

est upon which the search intrudes; (2) the char-

acter of the intrusion based upon the age and

sex of the student (i.e., whether it is minimal or

significant); and (3) the nature of the infraction

and immediacy of the school concern at issue.26

1. Strip Search

In Cornfield v. Consolidated

High School District,27  a federal court of ap-

peals upheld an Illinois school district’s use of a

strip search to find drug evidence.28  However,

the court made clear that this was an excep-

tional case based upon the facts. The student
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was accused of “crotching” drugs and it was

determined that a strip search was the least in-

trusive form of search.29

It is imperative to note that due to the

highly intrusive nature of this type of search, a

strip search should be avoided unless absolutely

necessary.  However, if conducted, a school

district must exercise extraordinary care that

constitutional requirements are met and should

(contact legal counsel before) the strip search

is undertaken due to the high probability of

resultant litigation against the school district.
C. Student Searches and Law

Enforcement Officers

Warrant and probable cause require-

ments applicable to police-initiated searches do

not apply to searches done by school person-

nel with the assistance of law enforcement of-

ficers.30   However, what may appear to be a

minor distinction between police-assisted and

police-initiated searches has tremendous legal

consequences due to the higher standard re-

quired to sustain a police-initiated search.  Con-

sequently, the determination of guidelines for

what constitutes a police-initiated versus an

assisted search has been the source of much

litigation.

1. Police-Assisted  v.  Police-Initiated

Search

The “summoning of police officers to

the school does not suggest that a standard other

than reasonable suspicion is required where the

search or seizure is conducted by school offi-

cials not acting at the behest of law enforce-

ment.”31

The Federal District court, in Martens

v. District No. 220, Board of Education,32

addressed the issue of what capacity a deputy

sheriff provided search assistance after arriving

at the school on another matter, but was later

asked by school officials to search a student

alleged to possess drugs.33  In upholding the

search, the court ruled that officer was present

at the request of a school administrator, and

the officer had nothing to do with the decision

to originally detain the student.34  Moreover, the

court held that no criminal investigation was

contemplated — this was “a cooperative effort

with law enforcement.”35

Concerning what comprises a police-

initiated search, a search initiated by police of-

ficers for purposes of collecting criminal evi-

dence requires probable cause and a search

warrant.  Further, if the police request school

officials to conduct a search on behalf of the

police, the standard utilized is still probable

cause.  Otherwise, the police would circum-

vent the probable cause requirement and allow

school officials to conduct their investigations

at the lower standard of reasonable suspicion.

Lastly, the Illinois School Code was

amended in 1996 to empower school person-

nel to request assistance of law enforcement

officials in searches.36  Specifically, the statute

provides that school administrators may request

the assistance of law enforcement officials for

the purpose of conducting inspections and

searches of school property and equipment for

illegal drugs, weapons, or other illegal or dan-

gerous substances or materials.37
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2. School Liaison Officials

In a relatively new trend, school dis-

tricts are utilizing off-duty police officers or hav-

ing a full-time officer assigned to the school dis-

trict. Once again, the issue is whether these

school disciplinarians are acting in their capac-

ity as law enforcement officers or are they solely

acting within their role as school officials? As

noted above, the distinction is important be-

cause of the resultant probable cause require-

ments the Fourth Amendment places upon po-

lice-initiated searches.

In People v. Dilworth38, the Illinois Su-

preme Court ruled that the proper Fourth

Amendment standard to apply in cases of

school searches by a “liaison” police officer or

any public school official is that of reasonable

suspicion.39   This means that a city police of-

ficer assigned full-time to a school as a “liaison

officer” is in the same position as a school offi-

cial for Fourth Amendment purposes, even

though their primary purpose at the school is to

prevent criminal activity and disciplinary prob-

lems.

III. Illinois School Code

In statutory response to the increased

violence in elementary and secondary schools,

the Illinois General Assembly amended the

School Code to provide school administrators

additional measures to maintain safe schools.40

The new law  provided for searches by school

authorities “without notice to or consent of the

student and without a search warrant” in “places

and areas such as lockers, desks, parking lots,

and other school property and equipment

owned or controlled by the school, as well as

personal effects left in those places or areas by

students...”   The law further added that stu-

dents have no reasonable expectation of pri-

vacy in these places and areas or in their per-

sonal effects left in these places and areas (ex-

cept those items carried by students and are

located on their bodies).   Moreover, any evi-

dence secured that indicates that a law or school

policy may be violated may be seized and used

in disciplinary proceedings or turned over to

law enforcement authorities.41

IV. Types of Searches

School officials may conduct an inves-

tigatory/administrative search if the search can

be justified at its inception based on reason-

able grounds to suspect the search will turn up

evidence that school rules or laws are being vio-

lated.  Further, the scope of the search must

reasonably relate to circumstances that justi-

fied interference in the first place.

A. Locker/Personal Effects

1. Locker

It is a general consensus that an ad-

ministrative search of a student’s locker does

not necessarily constitute a search.  A locker

search is legal only if the school puts students

on notice (via student handbook) that (1) there

is no reasonable expectation of privacy in stu-

dent lockers, and (2) that the school retains

ownership and control of student lockers.42  Yet,

there are school districts that enact policies stat-

ing that students have privacy from suspicionless

searches of their lockers.  But regardless, once

the item in question has been located, the search
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should terminate unless additional evidence is

found that would allow the search to continue.

2. Personal Effects

The general common law rule regard-

ing a search of a student’s personal effects (e.g.,

purse, bookbag, jacket) is one of reasonable

suspicion on behalf of the school administra-

tion.43  For example, in People v. McKinney44 ,

a student entered a classroom and threatened

and battered his teacher in an attempt to con-

front another student.  Defendant removed his

jacket, but the teacher placed it in a locked

closet, believing it may contain a weapon.  The

defendant was arrested, and his coat was con-

fiscated and taken to the police department,

where it was later found to contain various quan-

tities and types of drugs.45

In reversing a lower court’s decision to

suppress the drug evidence, the appellate court

determined that the search was justified at its

inception because the teacher had a well-

founded belief that defendant had violated a

school rule, and she had a reasonable suspi-

cion that defendant was in possession of a

weapon on school grounds.46

Secondly, as discussed above, in

People v. Dilworth,47  the Illinois Supreme

Court upheld a student’s conviction on drug

charges.  In Dilworth, a liaison officer confis-

cated the student’s flashlight after the officer was

put on notice that the student may have drugs

at school.  Even though the flashlight was per-

sonal property, the Court stated that the officer

had an individualized reasonable suspicion that

the flashlight contained drugs.  Moreover, the

officer limited the search only to the flashlight.48

It is worthwhile to again note the re-

cent 1996 amendments the Illinois General As-

sembly enacted regarding the expectation of pri-

vacy in a student’s personal effects.49  The

amendments, in part, provide school adminis-

trators with the authority to search students’

personal effects left in or on school property.

There would be no expectation of privacy in

those items, except for those things carried by

students on their bodies.50  Consequently,

school authorities arguably no longer need rea-

sonable suspicion as provided in New Jersey

v. T.L.O. to search personal effects in these

areas.  This provision may be challenged as an

infringement upon students’ Fourth Amendment

rights.

B. Drug Testing

In Vernonia S.D. 47J. v. Acton,51  the

United States Supreme Court upheld a district

drug policy that authorized random urinalysis

drug testing of student-athletes.  The Court

balanced the competing interests of the students

and the school district and considered the fol-

lowing: (1) the nature of the privacy interest

upon which the search intrudes, (2) the char-

acter of the search, and (3) the nature and im-

mediacy of the governmental concern at issues,

and the efficacy of the means for meeting it.52

The decision was based on the students’ de-

creased expectation of privacy (they were pub-

lic school students, the relative unobtrusiveness

of producing urine samples, and the severity of

the need met by the search) and deterring drug

use by children.
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C. Metal Detectors

“We long for the time when children did

not have to pass through metal detectors on

their way to class...”53

Public school district utilization of a

metal detector has Fourth Amendment impli-

cations since “performing a search is the very

purpose and function” of a metal detector.54

The First District Appellate Court of Illinois de-

cided two cases relating to the implementation

of metal detectors in school buildings.

First, in People v. Pruitt,55  a school

district utilized a random metal detector search

conducted by the local police department.  Af-

ter indicating a positive reading, officers admin-

istered a protective pat-down search of a stu-

dent, where an officer found a gun.56  The First

District court held that a random metal detec-

tor search of school students constituted a rea-

sonable Fourth Amendment search, since the

intrusion was minimal and the opportunity to

harass students was limited because all students

were subjected to the search.57

Second, the First District appellate

court, in People v. Parker,58  suppressed the

admission of a gun into evidence after it ruled

that a student was forced to go through a metal

detector.  In Parker, the defendant entered the

school, but quickly left when he saw students

waiting to go through the metal detectors.  An

officer stopped the defendant and told him he

would have to go through the metal detector, at

which point the defendant raised his shirt and

displayed a gun.  The court determined that the

facts of the case constituted a “seizure” of the

defendant since, unlike other proper adminis-

trative searches, the student was prohibited

from exercising his right not to go through a

checkpoint.  Consequently, the discovery of the

gun was tainted by the unconstitutional stop.

It is of interest to note that in the

Lawson v. City of Chicago59  case, the First

District Appellate Court granted immunity un-

der the Tort Immunity Act60  to the City of Chi-

cago for any liability for its voluntary undertak-

ing to operate the metal detectors in the public

schools and in failing to operate them on the

day a student was fatally shot.61

Lastly, every school district using metal

detectors should have a policy governing such

searches.  Suggested practical tips for inclu-

sion in board of education policies should mini-

mally entail that (1) a metal detector search be

random or apply to all students; (2) school of-

ficials must give students advance notice that

searches will occur, but do not have to say when;

and (3) signs should be posted outside the build-

ing on the day of the search, notifying students

of the search.

D. Camera Monitors

The utilization of a camera to monitor

the conduct of students is typically not consid-

ered a search, if conducted where students have

no reasonable expectation of privacy in the area

being filmed (e.g., bus, classroom, hallway).

E. Specially-Trained Dogs

Courts have held that utilization of dogs

to sniff for the presence of contraband could

constitute a Fourth Amendment search.  Case

law, however, distinguishes between dogs sniff-
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ing people versus dogs sniffing items where

there is no expectation of privacy.62

Utilization of dogs to sniff outside lock-

ers, cars and in the hallways is permitted be-

cause there is no reasonable expectation of pri-

vacy in a public place; therefore, there is no

search.  Consequently, the only issue is “where”

the dog searches because this determines the

legality of the search.

Due to the heightened expectation of

privacy in one’s body, the use of a specially-

trained dog may constitute a search if the search

is of a person’s body.  Therefore, reasonable

suspicion, which includes individualized suspi-

cion of a student, must be present before the

dog can sniff a person.  A general need to pre-

vent drug/alcohol abuse on campus does not

constitute “reasonable suspicion,” absent indi-

vidualized suspicion.

In 1996, the Illinois General Assembly

amended the Illinois School Code to provide

the statutory authority for utilization of a spe-

cially-trained dog to detect illegal drugs on

school premises.63  Ironically, this authority was

already present in the School Code and can be

found at 105 ILCS 5/10-22.10a.
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THE ABCs OF ADMINISTRATION:

TENURED TEACHER TERMINATION

Paul C. Burton, J.D., M.S.Ed.

Board of Education of Round Lake Area

Schools, Community Unit School District No.

116 v. The State Board of Education , John

F. Rosner, and Barbara Cohn  No. 2-96-

1230 (Ill. App. 2d Dist. Sept. 22, 1997).

Facts of the Case

In the spring of 1994 the Board of Edu-

cation of Round Lake Area School District,

C.U.S.D. No. 116, adopted its calendar for

the 1994-95 school year.  A two week winter

break beginning December 19 was scheduled.

The 1994-95 school year was interrupted on

October 17 by a teacher strike which was not

resolved until settlement ratification on Decem-

ber 12.  That settlement modified the remaining

school year calendar, including elimination of

winter and spring breaks.  Just prior to settle-

ment ratification, Education Association Griev-

ance Chair Jeanne Kearby met with Superin-

tendent Mary Davis to discuss the issue of win-

ter break vacations which teachers had sched-

uled based on the original calendar.  Davis

agreed to consider requests of teachers who

came to see her and provided proper docu-

mentation.  Davis informed principals that all

leave of absence requests should be forwarded

to her, and that principals were not to approve

requests on their own.

On December 14 learning disabilities

teacher Barbara Cohn, following consultation

with her principal the previous day, forwarded

a request to Davis for leave during the first week

of the originally scheduled winter break.  The

request was accompanied by photocopies of

her tickets.  The next day Davis denied the re-

quest unless Cohn could provide “verification

that booking was made prior to the school

year.”  The following day, December 15, Cohn

provided verification that the booking was made

October 3.  Davis denied Cohn’s request in

writing, because “travel arrangements were fi-

nalized November 11, 1994.”  The correspon-

dence went on to warn Cohn that ignoring the

denial would be considered insubordination and

result in “proper administrative discipline.”

Cohn prepared lesson plans, and at-

tempted to arrange for a substitute via the school

clerk.  Davis was informed of the substitute re-

quest and directed Cohn’s request be denied.

Cohn departed for her week vacation on Sat-

urday, December 17.  No substitute was pro-

vided for her L.D. classes the 19th, 20th or

21st, but Davis arranged for a substitute the

last two days of the week.  Cohn returned to

work on December 26, and at the principal’s

request filled in as a substitute instead of meet-

ing her regular L.D. classes.   On December

19, Cohn again provided Davis with documen-

tation of the October 3 booking date.  Davis

sent notice to Cohn on January 6, 1995, that

her leave remained unapproved and indicated

that action was to be forthcoming.

A certified letter dated January 12,

containing “Notice of Charges,” was sent to

Cohn by Board President James Hult.   The
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letter notified Cohn that she was charged with

insubordination and abandonment for her ab-

sence during the week of December 19-23,

1994, and that the Board would consider the

charges on January 19.   The letter stated she

would “be afforded the opportunity in Closed

Session [sic] to respond to the specific

charges,” and that “she could appear with her

attorney or other representative.” Cohn 2,

1997.  Cohn did not attend the board meeting,

instead allowing Kearby and two other Asso-

ciation members to represent her.  The three

representatives were denied access to the

closed session by Hult and Board attorney

Robert Trevarthen.  Cohn was subsequently

terminated by resolution in open session.

Cohn filed for a hearing and it was conducted

on May 18, 1995.   Hearing Officer John F.

Rozner reinstated Cohn on October 2, 1995,

finding Cohn’s conduct remediable.  Rozner

cited Superintendent Davis’ failure to reduce

to writing the agreement with Kearby, to ad-

equately communicate the agreement to princi-

pals, to insure principal’s communicated it to

teachers, to be available to administer the agree-

ment, and to administer the policy consistently.

Rozner cite the actions of Hult, Traverhern and

the Board as “inexcusable denial of [Cohn’s]

constitutional due process rights,”  characteriz-

ing their actions as “smacking of union animus.”

He outlined the facts the Board would have had

if a proper hearing had been conducted.  Rozner

stated that “[T]he Board may have concluded

as I have that this was not a case of willful de-

fiance but rather the product of a confused set

of rules, and values.”  The Board sought ad-

ministrative review of Rozner’s decision in cir-

cuit court.  The trial court upheld the reinstate-

ment. The Board appealed, contending

Rozner’s conclusions were against the mani-

fest weight of the evidence because Cohn’s

actions were not remediable, and that her due

process rights had not been violated.

Rationale and Decision of the Court

Appellate Court’s Role

The Appeals Court first visited their role in re-

viewing administrative appeal orders of the cir-

cuit court.  The Appellate Court’s role is to re-

view the hearing officer’s decision, not the cir-

cuit court’s decision.  The Administrative Re-

view Law (735 ILCS 5/3 -101 et. seq.) man-

dates that an administrative agency’s factual

findings are “held to be prima facia true and

correct.” 735 ILCS 5/3 -110.  Factual issues

such as witness credibility are not reevaluated.

The court will not substitute its judgment for

that of the hearing officer and overturn an ad-

ministrative agency decision even if an oppo-

site conclusion is reasonable.  The court will

review the facts only to determine if the finding

of the hearing officer is against the manifest

weight of the evidence standard.  If evidence

supporting the hearing officer’s decision is found

in the record,  the decision  should be affirmed.

Determinations of law are not accorded the

same deference as are factual findings. Admin-

istrative agency findings on a question of law

are not binding on the court.   Deference is given
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to agency interpretation of a particular statute.

In summary, the appellate court’s role when

presented with a mixed question of fact and law

is to determine first whether the hearing officer’s

findings of fact are against the manifest weight

of the evidence, then to independently analyze

the case and apply those facts to questions of

law.

Tenured Teacher Dismissal

In Illinois, contractual continued service

(tenure) limits teacher dismissal to “cause.”  In-

subordination is causal grounds for dismissal,

and “imports a wilful or intentional disregard of

the lawful and reasonable instructions of the em-

ployer.”  Black’s Law Dictionary 801 (6th ed.

1990).   Guidelines are reasonable if related to

job efficiency, safety or discipline,  clearly set

out and communicated, and not excessively bur-

densome on the employees legal protections.

Warnings and discipline must be explicit and

specific to the relevant conduct.  “Logic and

common sense dictate that one cannot be in-

subordinate for failing to follow an unreason-

able rule.”  The Appellate Court could not find

any evidence that the leave policy Davis articu-

lated at the hearing was clear to Cohn.  The

hearing officer noted that Board President Hult

was still confused about what the policy was

long after Cohn’s termination.  Nor could the

court find any evidence that disciplinary provi-

sions for leave policy violations were explicit

or specific. The court found the policy to be

unreasonable, and consequently Cohn’s con-

duct could not be insubordinate.

The Court also addressed remediability,

citing the two-pronged Gilliland test as whether

the teacher’s conduct (1) has caused signifi-

cant damage to students, the faculty, or the

school, and (2) could not have been corrected

had superiors warned the individual charged.

Applying the facts to the law, the Court noted

that the hearing officer’s finding that Cohn was

not guilty of an irremediable offense was sup-

ported by the numerous administrative failures

of Davis.  In a stinging indictment, the Court

stated, “We do not believe that a tenured

teacher that unknowingly fails to conform to a

‘spur-of-the-moment’ oral policy reaches the

level of conduct our legislature envisioned when

it drafted section 10-22.4 of the School Code.

We agree that the Board failed in its burden to

prove damage to the school, faculty, or stu-

dents.”  Nor did the Board demonstrate that

Cohn’s conduct could not have been corrected

had she been properly warned.

The appeals court affirmed Cohn’s re-

instatement, holding the hearing officer’s find-

ing that Cohn was not guilty of an irremediable

offense was not against the manifest weight of

the evidence.

Implications for School Administrators

1.  Put  it in writing.  State policies, regula-

tions,  rules and directives clearly and

precisely.

2. Make Board policy and administrative

rules reasonable.  Implement policy and

regulation   review  procedures  which
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look specifically at reasonableness.

3. Ensure  that  policy  and  rules  are ad-

equately communicated to employees.

4. Take  steps  to ensure that rules are not

excessively burdensome on employees

legal   protections   and   due   process

rights.

5. Have a working familiarity with the law.

Do legal homework to prepare for cog-

nizant interpretation of legal advise, and

ask  relevant  and clarifying questions if

something   is  unclear.    Coursework,

seminars,  inservice,   and  outside  con-

sulting  is  far  less  than expensive than

three levels of  judicial  review,  and  7

months of teacher backpay.

6. Operate in good faith.  It’s the right thing

to do.  Additionally, neither hearing of

ficers  nor  judges  are impressed  with

anything   less.    Admonishments   like

those  articulated by the hearing officer

and  Courts  in  this case tend to reflect

poorly on education administrators and

school boards  generally,   and  subse-

quently  bathe  the  entire school admin-

istration business in a poor light.

7. Administrators  who,  without  the ben-

efit of precise policy clearly articulated,

position themselves  to  be the sole au-

thority  to  make  judgments  which di-

rectly affect peoples’ lives, may derive

some authoritarian satisfaction from the

power.  That satisfaction is likely to be

short lived.
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REJECTING THE LOWEST BIDDER:

GOOD FAITH IS NOT ENOUGH

Paul C. Burton, J.D., M.S.Ed.

Doyle Plumbing and Heating v. Bd .of Educ.

of Quincy Public Sch. Dist. No. 172, No. 4-

97-0198, 4-97-0274, cons.  (Ill. App. 4th Dist.

July 30, 1997).

Facts of the Case

During the summer of 1996, the Board

of Education of Quincy Public School District

No.172 authorized replacement of the boilers in

the Junior High.   The Board subsequently em-

ployed a contractor, Architechnics, Inc.,  to “de-

sign and coordinate” the project.  In January,

1997, bids were solicited.  Five bids were re-

ceived, the lowest submitted by Doyle Plumbing

and Heating of Jacksonville, Illinois, at $416,895.

E.A. Wand Heating and Plumbing, a local Quincy

company, submitted the next lowest bid at

$420,750.

The Building Committee recommended

that the project be awarded to Wand based on

concern for the time necessary to travel between

Jacksonville and Quincy to service the boilers.

When informed of the Building Committee’s rec-

ommendation that the project be given to Ward,

Doyle threatened to sue.  The Board allowed

Doyle to attend a special meeting on February

26, 1997.  At that meeting Ed Doyle presented

information regarding his company’s historical

experience with boiler projects.  Doyle identi-

fied geographic locations of past projects, and

provided service particulars, including the ob-

servation that his response times were well within

industry standards.  He also made the observa-

tion that service of boilers was easily handled.

Doyle was asked if he was willing to insure the

District against any damages incurred as a result

of delayed service times, such as loss of state

aid if the district had to shut down.  Doyle said

he could not.

Wand was awarded the bid on a 4-2

vote of the Board based upon the recommen-

dation of the Board’s Building Committee.  Doyle

filed suit against the Quincy School District and

Wand Heating and Plumbing alleging a violation

of 105 ILCS 5/10-20.21 (West 1994).

Section 10-20.21 of the School Code

provides that Boards must “award all contracts

for purchase of supplies, materials or work or

contracts with private carriers for transportation

of pupils involving an expenditure in excess of

$10,000 to the lowest bidder, considering con-

formity with specifications, terms of delivery,

quality and serviceability, after due advertisement

... “The statute notes some exceptions to the rule,

the court holding that none applied in this case.

The Board argued that the word “serviceabil-

ity” provided statutory authority for its exercise

of discretion in rejecting the lowest bid on the

basis of a question regarding the bidder’s ability

to provide timely service.

Rationale and Decision of the Court

The court held that 105 ILCS 5/10-

20.21 (West 1994) cited by Doyle was appli-

cable in this case.  The threshold question reached

by the court was determining the meaning of
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“serviceability” as used in the statute.  To deter-

mine the meaning of “serviceability,” the court

applied the rules of statutory construction, citing

as the primary rule, “to ascertain and give effect

to the true intent and meaning of the legislature.”

In Re Application for Judgment and Sale of

Delinquent Properties for the Tax Year 1989,

658 N.E.2d 1049, 1053 (1995).  To ascertain

the meaning of terms in a statute, the court first

looks to the language of that particular statute to

determine legislative intent, giving the terms their

ordinary meaning.  If the meaning is not clear, the

court looks beyond the language to the purpose

of the law.

Finding no clear legislative intent in the

plain meaning of the term “serviceability” as used

in 105 ILCS 5/10-20.21 (West 1994)), the court

turned to other “lowest bidder” statutes for guid-

ance.  See The Illinois Purchasing Act, 30 ILCS

505/6(a) (West 1994); The State Paper Purchas-

ing Act,  30 ILCS 510/2 (West 1994); Park Dis-

trict Code, 70 ILCS 1205/8-1(c) (West 1994);

North Shore Sanitary District Act, 70 ILCS

2305/11 (West 1994);  Sanitary District Act of

1917, 70 ILCS 2405/11 (West 1994)), Public

Community College Act, 110 ILCS 805/3-27.1.

Noting that although no specific definition of the

term “serviceability” occurred in any of the stat-

utes, some did provide indications of the mean-

ing.   In each such case, the term”serviceability”

referred to the product, not the bidder.  The logi-

cal extrapolation was that the legislature’s use of

the term in the Code was intended to apply only

to the product, not the ability of the bidder to

respond to service calls.

The Court then visited the purpose of the

law, citing competitive bidding statutes as, “invit-

ing competition, to guard against favoritism, im-

providence, extravagance, fraud and corruption

and to secure the best work supplies at the low-

est price practicable.”  Court Street Steak

House, Inc. v. County of Tazwell, 163 Ill.2d

159, 165, 643 N.E.2d 781, 784 (1994), quot-

ing 10 G. O’Gradney & C. Miller, McQuillin on

Municipal Corporations 29.29 at 375 (3rd ed.

1990).   The court stated that

“This purpose would clearly not

be served by interpreting “ser-

viceability” to refer to the

bidder’s ability to provide main-

tenance on the supplies, materi-

als or work when the contract

makes no reference to service.

That interpretation would stifle

competition because it would

protect favoritism. The shield of

serviceability could be raised in

defense of any contract being

awarded to a local bidder on out-

of-town projects if it could lose

the contract just because it was

farther away than a local bidder,

i.e., simply because it was from

out of town.”

Based on the indications of meaning from

other statutes, and the apparent intent of the leg-

islature in using the term, the court concluded that

“serviceability” in 105 ILCS 5/10-20.21 (West

1994)) does not refer to the bidder’s ability to

maintain or repair the product, and thus cannot

include any consideration of the bidder’s ability
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to respond to service calls.  The District’s ar-

gument therefore failed.  The appellate court

affirmed the judgment of the lower court, sus-

taining the issuance of a writ of mandamus

awarding the boiler bid to Doyle.

Implications for School Administrators

Bid Specification Development

Do not rely solely on the expertise of

a contractor to develop bid specifications

which are intended to provide a valid basis for

board action, and subsequently withstand ju-

dicial scrutiny.  If the Board of Education has a

concern about an element of the project being

bid which is important enough that it might re-

sult in the rejection of a bid, such concern

should be explicitly stated in bid specifications.

Board of Education action regarding a bid

which is based upon an element of concern

not specified in that bid, even if considered in

good faith, may be considered inadequate by

the court.

Bid Specification Process

The court’s decision in Doyle suggests

a three step process for bid specification de-

velopment.  First, technical specifications de-

veloped by contractors should be supple-

mented with any practical considerations the

board feels may be significant enough to influ-

ence the bid selection process.  Second, prac-

tical considerations included as supplementary

bid specifications must be consistent with the

intent of any governing statute(s).  Third, once

the bid specifications are considered ad-

equately prepared for publication they should

be reviewed by the board’s attorney for compli-

ance with statutory requirements and legal ad-

equacy.  If the meaning of statutory language may

be a question, that issue should be resolved prior

to bid publication to avoid insupportable board

decisions and subsequent adverse judicial rulings.

The board’s attorney is also capable of providing

a review of the controversies arising in Code bid-

ding cases, and can thus help identify and resolve

questions regarding the legal adequacy of bid

specifications.  Engaging the board’s attorney in

preventive legal analysis is always less costly than

litigation.

Interpreting Statutes

All district board and administrative ac-

tion based on a statute is subject to correct inter-

pretation of that statute’s language. What is cor-

rect will be determined according to the rules of

statutory interpretation.  To assume a meaning for

a word used in a statute invites legal error.  This

case illustrates that knowing what a statute says

is only the first step in determining what that stat-

ute means in practical terms.  Administrators

should be in doubt about the meaning of any term

which has not been subject to legal research.

Consult legal council when in doubt about the

meaning of a critical statutory term.   She has the

expertise and resources necessary to provide you

with the meaning of statutory language.  Case law,

the rules of statutory interpretation, and legisla-

tive intent can each operate to establish the cor-

rect legal meaning of statutory language.  Avoid

the assumption that any understanding of the

meaning of a term in a statute is adequate to sur-

vive judicial scrutiny.
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NONCERTIFIED PERSONNEL IN DIS-

TRICT DISSOLUTION

Paul C. Burton, J.D., M.S.Ed.

Spear v. Board of Educ., 683 N.E.2d 218 (Ill.

1997).

Facts of the Case

In the Spring of 1992, Highland Park

School District 107 and two others were le-

gally dissolved by voter referendum in accor-

dance with the School Code. 105 ILCS 5/11B

1-14  (West 1992).  The three districts dis-

solved then formed a new district, North Shore

School District 112.   Ray Spears, a custodian

for former School District 107, was not em-

ployed by the new Board, and subsequently

filed suit claiming breach of an implied contract

of employment.  Spears alleged that the failure

of Highland Park School District 107 to pro-

vide him with 60 days notice in accordance with

105 ILCS 5/10-23.5 (West 1992) created an

implied contract of employment with the newly

formed district for the 1993-1994 school year.

The Circuit Court dismissed the suit on motion

of the new district.  Spears appealed contend-

ing the trial court’s granting of the dismissal

motion was erroneous, and claiming entitlement

to reinstatement, contract damages, and con-

sequential damages.

Rationale and Decision of the Court

The court first addressed Spear’s be-

lief that Highland Park School District 107’s

failure to give him the 60 days notice of dis-

missal as required by 105 ILCS 5/10-23.5

(West 1992) created an implied contract of

employment with the new school district for the

1993-1994 school year.   The relevant part of

Section 10-23.5 reads:

“If an educational support per-

sonnel employee is removed

or dismissed as a result of a

decision of the school board

to decrease the number of

education support person-

nel employees by the board

or to discontinue some par-

ticular type of educational

support service, written notice

shall be given the employee ...

at least 60 days before the end

of the school term ..." (empha-

sis added).

The Court pointed out that statutory

construction and interpretation is a question of

law for the court, and that the first observation

is of the plain language of the statute.  The court

also noted that regardless of its own opinion of

the “desirability of results surrounding the op-

eration of the statute,” the court was limited to

interpreting the statute as it was written, and

was not at liberty “under the guise of construc-

tion, [to] supply omissions, remedy defects,

annex new provisions, substitute different pro-

visions, add exceptions, limitations, or condi-

tions, or otherwise change the law so as to de-

part from the plain meaning of the statute.”
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The court observed that the 60 day

notice in 105 ILCS 5/10-23.5 (West 1992) was

required only when the school board reduces

personnel, and that there was no evidence that

District 107 reduced personnel.  The court then

ruled that because the statute was silent regard-

ing any duty to notify in cases of district disso-

lution, the 60 day provision “does not appear

to create a duty to notify which would be trans-

ferred to the new district.”

The court went on to note that the simi-

larity to the 60 day notice provision of Sec-

tion10-23.5, and that required for tenured

teachers in 105 ILCS 5/24-12, is different be-

cause teachers are in a “readily distinguishable

class of school employees” who are provided

“special statutory procedural safeguards.”  Ad-

ditionally, 105 ILCS 5/11B-1 et. seq. govern-

ing the creation of a new combined school dis-

trict provides tenured teacher safeguards, but

fails to provide any such protection for

noncertified personnel.   “The failure of the stat-

ute to include persons such as the plaintiff

strongly intimates that the legislature did not in-

tend to confer upon persons a right to contin-

ued employment.”

   The court then addressed the implied

contract contention, noting that employment in

Illinois other than that covered by a fixed term,

is presumed to be “at will,” and at will employ-

ees are “terminable by either party for good

reason, bad reason, or no reason at all.”   The

court concluded that the “limited” facts before

it tended to support an implied dismissal of

Spears rather than an implied contract for em-

ployment.  The trial court’s dismissal was af-

firmed.

Implications for School Administrators

On its face, this case provides useful

clarification of the court’s limited role in statu-

tory interpretation.  A less salient but more im-

portant message lies between the lines.  Ad-

ministrators cannot prevent disgruntled

noncertified employees from pursuing redress

for alleged wrongs.   However, it is reasonable

to anticipate that circumstances which adversely

affect employment, like district consolidation,

will lead any employee to review all available

arguments which might save their job.  The pri-

vate business sector addresses the problem of

possible costly litigation arising from such cir-

cumstances by actively engaging adversely af-

fected employees in career development semi-

nars, job fairs, resume writing workshops, and

active employment searches.  Districts have ev-

erything to gain and nothing to lose by emulat-

ing their corporate counterparts in these in-

stances.  Much of what business does (or claims

to do), and advocates that education adopt as

this year’s panacea to solve all of our “prob-

lems” is nonsense.  But “much” is not “all.”  In

this case, a little consulting money, a little time,

and a little attention may be far less costly then

defending a suit through the courts.   Attorney’s

fees are not directly recoverable from plaintiffs

regardless of how marginal the merits of their

cases may be.  Think prevention.   If positive

results accrue to the effort, the district is money

and positive publicity ahead.  Besides, maybe

its the right thing to do.
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SHORT BRIEFS:  Recent Cases of Inter-

est

Paul C. Burton, J.D., M.S.Ed.

Board of Education of Maine Township High

School District 207 v. International Ins. Co.,

No. 1-97-0122 (Ill. App. 2d Sept. 2, 1997).

Maine Board of Education (Board)

filed for declaratory judgment against Interna-

tional Insurance Company) concerning cover-

age under an all-risk policy for over 16 million

dollars of asbestos-related property damage.

The Company claimed exemption under the

‘Latent Defect Exclusion’ of the policy.   The

court found the language of the coverage was

clear and unambiguous by providing the dictio-

nary meaning of “latent defect” as applied in

Heider v. Leewards Creative Craft Crafts,

Inc., 245 Ill. App. 3d 258, 268 (1993), a case

which also specifically held that asbestos fibers

present in a building was a latent defect as the

fibers were not detectable by the naked eye.

Trial court for Company affirmed.

Implication:  Check district insurance policies

and determine what is and is not covered.  Any

questions should be directed to the insurer and

subjected to legal analysis. BOE study sessions

are ideally suited for addressing insurance ques-

tions.

Coleen M. Wales v. Bd. of Educ.of Comm.

Unit Sch. Dist. 300, et al.,  No. 97-1062 (7th

Cir. July 21, 1997).

A Non-tenured teacher was terminated

after receiving an unsatisfactory performance

evaluation.  She first received an unsuccessful

arbitration ruling addressing her theory that the

evaluator failed to properly consult with her.

She then filed a Department of Education Of-

fice of Civil Rights complaint alleging retaliation

for standing up for pupils’ rights.  That com-

plaint was filed as unfounded.   Wales then filed

a First Amendment complaint in Federal Court

alleging her termination resulted from her exer-

cise of protected speech (i.e. a memo she

wrote to her Principal).  The Northern District

Court ruled that the speech was not protected.

The 7th Circuit reviewed the case and applied,

among other cases, Pickering v. Board of

Education, 391 U.S. 563 (1968).   In doing

so, the Court noted that speech has more than

one purpose, that Pickering  “expresses opti-

mism” that courts can apply mixed motive

analysis and separate protected (public, gen-

erally) from unprotected (private, generally)

speech.  The Court found that Wales memo

was closer to private unprotected speech than

protected speech, even though containing as-

pects of both. The Court concluded that “[A]

school district is entitled to put in its classrooms

teachers who share its educational philosophy.”

Northern District for School District affirmed.

Implication:  If the 7th Circuit Court has diffi-

culty separating protected from unprotected

speech, it is little wonder school administrators

and board attorneys experience similar difficulty.

Specific policy regarding speech modeled on
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Pickering, and backed up with clear faculty

guidelines, including case-derived examples,

communicated specifically and routinely may

help.

Board of Educ. v. IELRB, 682 N.E. 2d 398

(Ill. 1997)

Third year probationary teacher Cecilia

Bitner was employed by Chicago Schools

(Board) on March 12, 1990,  the date three

years later her mandatory of probation tolled.

The first two years of employment she received

excellent performance ratings.  Five weeks prior

to the expiration of the three year probationary

period, she received a notice of unsatisfactory

performance.  On April 4, 1993, she received

the next stage notice of unsatisfactory perfor-

mance for probationary teachers.  Following

an unsuccessful grievance filed by the union,

Bitner was terminated for unsuccessful perfor-

mance.  Arbitration resulted in her reinstate-

ment with back pay, the final and binding award

issued by the administrative law judge (ALJ)

on October 12, 1994.  The Board refused to

comply with the ALJ’s ruling, claiming it was

against public policy.  The Illinois Education

Labor Relations Board (IELRB) issued a de-

cision finding the Board had violated the Illinois

Labor Relations Act.   IELRB’s ALJ also is-

sued an order, received by the Board on Au-

gust 30, 1995, to show cause why sanctions

should not be imposed.  The Board had 30 days

to respond.  Two days after the deadline, it

asked for an extension, which was denied.  On

September 27th the Board responded to the

order to show cause regarding possible sanc-

tions. The ALJ declined to impose sanctions.

The original ALJ decision, once it became fi-

nal, was appealed to the courts.  The Appeals

Court found the failure of the Board to meet

the “clear and unambiguous” terms of the Illi-

nois Administrative Code to be dispositive.  The

IELRB decision was affirmed and an order of

enforcement entered.

Implications:  Courts take ALJ decisions and

Administrative Code deadlines seriously.  The

time, place and manner to address public policy

questions which run counter to established law

coincides with sessions of the Illinois Legisla-

ture.

Community High School Dist. No. 155 et al.

v. Property Tax Appeal Bd., 682 N.E.2d 235

(Ill. 1997).

The Henry County Board of Review

(HCBR) reduced the county’s assessment of

Crystal Lake Apartment’s (CLA) 100 unit

complex from $1,448,040 to $1,300,000.

CLA appealed to the Property Tax Appeal

Board (PTAB) seeking further reduction in the

assessment to $950,000.  Notice was sent to

the School Board (Board), which sought to in-

tervene in the appeal.  CLA notified the Board

they had been added as an interested party.

CLA objected, stating that the Board failed to

provide representation authorizing resolutions

of their governing board as required by PTAB

rules.   The Board responded that they had,

according to PTAB rules, 20 days to refile the
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request with the resolution attached.  The

PTAB subsequently dismissed the Board’s in-

tervention request, and the Board filed for ad-

ministrative review by the court.  Both OLA

and PTAB filed motions to dismiss claiming the

circuit court lack of jurisdiction because the de-

cision was not final and the change requested

exceeded $300,000, making the Appellate

Court the proper jurisdiction for administrative

review.   The circuit court granted the dismissal

based on final decision grounds, and found the

lack of jurisdiction based on amount in contro-

versy claim to be premature. The Board ap-

pealed.

The Appellate Court first visited how a

change in assessed valuation is measured. The

Board contended that the measure is the dif-

ference between the HCBR valuation at

$1,300,000, and the CLA appraiser’s valua-

tion of $1,116,555, a difference of $183,445.

The Court disagreed, citing County of Coles

v. Property Tax Appeal Board, 657 N.E.2d

673 (1995) as establishing that the amount is

fixed at the instant it is submitted to the PTAB,

in this case the difference between $1,300,000

and $950,000, or $350,000.  The Court fur-

ther clarified County of Coles as establishing

that the amount is not altered by subsequent

actions of the parties, and that “[T]here is no

statutory authority that provides that an amend-

ment to an original petition before the PTAB

supersedes the original petition ... “ The Circuit

Court’s decision to dismiss the Board’s com-

plaint for lack of jurisdiction affirmed.

Implication: The doctrine of stare decisis is

applied routinely by the courts in cases with

similar facts.  Finding cases on point which guide

decisions are routine practice for courts and

attorneys.  Administrators increasingly need

broad understanding of existing legal precedent

as background to advising boards of education

on courses of action, and interpreting advise

from attorneys.  Advanced legal coursework,

seminars, workshops and bulletins should be

read routinely and thoroughly.

Board of Educ. of Comm. Unit Sch. Dist.

No. 428 v.. Bd. of Educ. of High Sch. Dist.

No. 214, 680 N.E.2d 450 (Ill. 1997).

A special education student residing

with and attending school in the district of fos-

ter parents still resides, for purposes of special

education costs, with natural parents who re-

tain legal custody. 105 ILCS 5/14-1-15.01

(West 1994).   District of natural parents, who

gave foster parents power of attorney, must

reimburse special education costs to district of

foster parents where student attends school.

Implication:  The legal significance of a power

of attorney fails to rise to the level of signifi-

cance provided by establishment of a guard-

ianship for special education residence pur-

poses.  As the costs of reimbursement for spe-

cial education services can be substantial, dis-

tricts need to be aware of special education stu-

dents enrolled in other districts where residence

is based on something other than the statutory

description of parent or guardian.
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not a legal resident of the United States, he could

not be admitted ...”  District Superintendent John

Ludolph verified to Finesilver that she had made

“a proper residency decision,” then called

Ericka and reiterated that determination to her.

Neither Ludolph nor Finesilver communicated

the District’s residency policy which granted

Ericka the right to appeal an adverse decision

to the Board.

Ericka subsequently involved a con-

gressman on her behalf, resulting in a meeting

on September 23, 1996, with Ludolph and

Board attorney Todd Faulkner.  Ludolph and

Faulkner  explained at this meeting that the de-

nial of tuition-free enrollment was based on

Turner v. Bd. of Educ., 294 N.E.2d 264

(1973).   The District still refused to enroll Joel.

Ericka retained an attorney and another meet-

ing was held on October 11, 1996, with

Ludolph, Faulkner, Finesilver, Ericka, her at-

torney, and Joel attending, among others.  At

this meeting Joel’s living conditions in Mexico,

and circumstances of his return to the United

States, were presented.  Tuition free enrollment

continued to be denied to Joel. However,

Ericka finally learned of her right to appeal to

the Board in a letter from Ludolph following

this meeting.  Ericka appealed to the Board.

The Board affirmed Ludolph’s “proper resi-

dence decision” and subsequent finding that

Joel’s “sole purpose” for living in Melrose Park

was obtaining free schooling.   Based on the

“sole purpose” rationale, Joel was denied tu-

ition free enrollment by the Board .  Ericka sued

on Joel’s behalf requesting  injunctive relief in

RESIDENCY AND TUITION FREE

EDUCATION:  HISTORY, UPDATE,

AND COMMENTARY

Paul C. Burton, J.D., M.S.Ed.

Joel R. v. Bd. of Educ. of Mannheim Sch.

Dist. 83, No. 1-96-4411 (Ill. App. 1st Dist.

Sept. 30, 1997).

Facts of the Case

13 year old Joel R. came to Melrose

Park, Illinois from Mexico in July, 1996, to live

with his maternal aunt, Ericka Salazar.  Joel was

born in El Paso, Texas and was a United States

citizen.  Ericka’s attempts to enroll Joel in

Mannheim District 83 Middle School on a tu-

ition-free basis were systematically denied, first

by district officials, then by the School Board.

In Ericka’s first contact with the District, bilin-

gual teacher Angie Latragna told Ericka she

needed legal custody to enroll Joel.  Ericka then

obtaining legal custody from Joel’s parents in

Mexico by the execution of a document in

Mexican court.  Armed with the document,  she

again attempted to enroll Joel.  A school sec-

retary told her the Mexican document was in-

sufficient, as legal guardianship established in

an American court was required.  Ericka ap-

pealed to Middle School Principal Marilyn

Finesilver, who refused to enroll Joel on the same

“lack of legal guardianship” grounds.  When

Ericka explained that Joel’s mother was not a

U.S. citizen and could not come to the U.S. to

go to court and arrange a guardianship,

“Finesilver responded that if Joel’s mother was
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the form of an order requiring District 83 to

enroll Joel on a tuition-free basis.

 Rationale and Decision of the Courts

The Circuit Court issued a 10 day

temporary restraining order allowing Joel im-

mediate enrollment in Mannheim Middle

School.  The Circuit Court then held  a full evi-

dentiary hearing on November 7 and 8, 1996.

As a result of that hearing, the Court overruled

the District’s decision primarily based on “find-

ing credible Ericka and Joel’s assertion that

Joel’s purpose of living in Melrose Park was

not solely for education purposes.”  The Cir-

cuit Court further stated that “Ericka was never

afforded any meaningful opportunity to articu-

late any and all reasons for Joel’s presence in

her home in spite of her attempting to do so on

numerous occasions,” and that “once the [Dis-

trict] made the decision not to admit Joel ...

they became intractable from their position.”

The District appealed.

The Appellate Court first reviewed the

Constitution, Illinois Statutes, and relevant case

law regarding free public schooling in Illinois.

The Court then visited the standard for appel-

late review, determining that this case presented

a mixed question involving both law and fact,

making the issue for review “whether the rule

of law as applied to the established facts is or is

not violated.” Pullman-Standard v. Swint, 456

U.S. 273, 289 n. 19, 72 L.Ed. 2d 66, 102 S.Ct.

1781 (1982).   The Court noted that a mixed

question of law and fact necessitates a three

step analysis: (1) establishment of basic, pri-

mary or historical facts, (2) selection of the ap-

plicable legal rule, and (3) application of law to

fact to determine “whether the rule as applied

to the established facts has been violated.”

United States V. McConney, 728 F.2d 1195,

2000 (9th Cir. 1984) (en banc).   The Court

then stated that the standard of review in the

first two steps have been “long settled;” (1)

questions of fact in Illinois, whether determined

by a judge in a nonjury case or a jury, are given

deference and are reviewed under a manifest

weight of the evidence standard, and (2) ques-

tions of law are reviewed without deference

under a de novo standard.

The Appellate Court then reviewed the

record and determined that the Circuit Court’s

finding of facts was more than sufficiently sup-

ported by the evidence.  Of particular impor-

tance was the trial judge’s belief that the testi-

mony of Ericka was more credible than the

District’s.  Next, having previously determined

that the correct legal rule(s) had been applied,

the Court conducted a de novo review which

went directly to the question of applying the law

to the facts of the case.  Even if the case itself

was insufficient to invite the Court to review

the entire line of Illinois residency cases, the

District’s stated reliance on Turner as the de-

finitive case applicable to determining the resi-

dency status of Joel R. for tuition free school

attendance purposes invited that review.  “Un-

der this regime, the court could indeed con-

sider ‘a panoply of ... circumstances ... ‘“  Id.

citing Kraut v. Rachford, 366 N.E.2d 497 (1st
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Dist. 1977).  That is exactly what the Appel-

late Court did in its de novo review of “whether

the law was correctly applied to the facts as

found by the circuit court.”

“Applying the law to the facts

of the instant case, we find the

circuit court did not err.  First, it

is uncontroverted that Joel lives

indefinitely on a full-time basis

with Ericka.  Second, it is also

clear that Ericka exercises com-

plete control over Joel and is

fully responsible for his care to

the exclusion of Joel’s parents

who reside in another country.

Third, Ericka is Joel’s legal

guardian.  Fourth, there was

ample evidence of other non-

educational factors being a part

of the reason Joel moved to

Melrose Park: the abject pov-

erty and lack of social and eco-

nomic opportunities he faced in

Mexico; the desire to learn

more about the country of his

birth; and the need to eventu-

ally aid his parents financially.  All

of these factors support the cir-

cuit court’s legal conclusion that

Joel was a bona fide resident of

District 83 and that his move to

the district was not solely for

educational purposes.  Thus, we

find no error in the circuit court’s

decision.”

History of School Residency Law and Adjudi-

cation

The Court’s articulation of the rule of

law selected for application under the second

part of the three part Pullman analysis leaves

several unanswered questions.  School admin-

istrators’ need for complete information to fa-

cilitate decision making invites additional atten-

tion to the statutory, judicial and historical pa-

rameters of residency, including the questions

unanswered by the court in stating the rule of

law.  The court stated:

The 1970 Illinois Constitution

places an obligation upon the

State to “provide for an effi-

cient system of high quality pub-

lic educational institutions and

services” (Ill. Const. 1970 art.

X para. 1) and grants a right to

a tuition-free education at the

elementary and secondary lev-

els. Lewis E. v. Spagnolo, 287

Ill. App. 3d 822, 233 Ill. Dec.

380, 679 N.E.2d 831 (1997).

To that end the Illinois School

Code provides that local school

boards must establish free

schools through the secondary

level to accommodate residents

of their districts between the

ages of 6 and 21 years. 105

ILCS 5/10-20.12a (West

1994).  A child presumptively

resides in the school district

where his parents reside; how-
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ever, for school purposes, this

presumption may be rebutted

by circumstances showing a

different residence.  Kraut v.

Rachford, 51 Ill. App 3d 206,

212, 9 Ill. Dec 240, 366

N.E.2d 497 (1977).  The

child’s residence in a district

other than that in which his par-

ents reside is sufficient to en-

title him to attend school tu-

ition-free in the district in which

he resides so long as such resi-

dence was not established

solely to enjoy the benefits of

free schooling.  Turner v.

Board of Education, 54 Ill. 2d

68, 294 N.E.2d 264 (1973);

Asley v. Board of Education,

275 Ill. 274, 114 N.E. 20

(1916).  Among the panoply

of factors taken into consider-

ation in making this determina-

tion are the following: the per-

manency of the child’s resi-

dence, the extent to which the

child’s parents still exercise

care custody and control over

the child; and the presence of

non-educational reasons for the

child’s residence apart from his

parents.  Israel S. v. Board of

Education, 235 Ill. App. 3d

652, 176 Ill. Dec. 566, 601

N.E.2d 1264 (1992); Kraut,

51 Ill. App 3d at 212-13.

The Appellate Court refers to “Turner

and its progeny” and whether the Circuit Court

correctly applied the “Turner doctrine” to the

Joel case.   But the idea that residency is that

of parents, but may be elsewhere if not prima-

rily for school purposes, and idea of "control"

is at least a 102 years older than Turner.   In an

1871 publication by then State Superintendent

of Public Instruction Newton Bateman, L.L.D.,

residency was described as follows:

As a general rule, the residence

of parents is the residence of their

children.  Boarding children in a

district does not, of itself, entitle

them to the benefits of the free

school in said district.  The mere

temporary residence of a family

in a  district, solely to enjoy the

benefits of the free schools, and

with the intention of removal as

soon as that purpose is accom-

plished , does not entitle the chil-

dren to the privileges of said

schools.  The removal of a por-

tion of a family from the legal do-

micil (sic) to another district, in

order to send to the free schools

thereof, does not confer the right

to do so.  As a general rule, the

residence of their parents is the

residence of employees; hence the

privilege of the free school in an-



Illinois School Law Quarterly
27

other district is not acquired by

placing children temporarily at

service in that district.  This in-

cludes those who are placed in

families to attend school and do

chore-work for their board, etc.

The most liberal policy is, how-

ever, recommended toward this

class of children. The state has as

much interest in their education as

in that of the more favored; and

although not legally eligible to at-

tend free, the directors should

permit them to do, so when not

inconsistent with the rights of oth-

ers and the welfare of the school.

Children who have been appren-

ticed, or adopted into a new fam-

ily; or who have been placed per-

manently in the care of others, with

no intention of withdrawal; or

those over whom parents have re-

linquished all control from what-

ever cause; or those who have no

parents or guardians, or whose

parents or guardians live in an-

other state or country, and exer-

cise no control over their children,

or those who have no permanent

abode, but go from place to place

in search of employment, and

whose only home is where they

find work;-the children in all the

above classes are to be enumer-

ated in the district where they live,

and are entitled to all the rights

and benefits of the free schools in

said district.  Boards of directors

are authorized to decide all ques-

tions of residence in their respec-

tive districts. (8 Wend., 140.   23

Pick., 178. Story’s Conflict of

Laws, ch. 3.) BATEMAN'S COM-

MON SCHOOL DECISIONS, 198

(1871).

The Illinois General Assembly acted as

far back as June, 1883, to give statutory weight

to the “control” principle.  In An Act To Se-

cure to All Children the Benefit of an Elemen-

tary Education, the legislature enacted language

requiring school attendance of every child, and

making the responsibility "[T]hat every person

having the control and charge of any child or

children, between the ages of eight and four-

teen years, shall send such child or children to

a public or private school for a period of not

less than twelve weeks in each school year ..."

ILLINOIS INSTITUTE OF CONTINUING LEGAL EDU-

CATION, ILLINOIS SCHOOL LAW 1-42, (Illinois

School Law Ed. 1980).

The fundamental ideas of parental resi-

dence, “sole purpose” and “control” regarding

residency included in the “Turner doctrine”

were over 100 years old when that 1973 deci-

sion was rendered.  Applying these classic ele-

ments of residency, the Turner Court held that

the granting of a guardianship to a relative

“solely” for school attendance purposes was

insufficient to entitle the child in question to tu-
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ition free schooling.   The guardianship order in

Turner had actually stated it was granted spe-

cifically so that child could attend the school

serving the home of the guardian.  Nothing in

Turner required a relative to obtain a guard-

ianship to establish custody to qualify for free

schooling in the district.

Turner cites earlier cases dealing with

residency, and refers to American Law Reports,

83 A.L.R. 2d 497, as containing relevant dis-

cussion of residency.  These cases and A.L.R

are revealing.

The Illinois Supreme Court stated in

Ashley v. Bd. of Educ., 114 N.E. 20 (1916)

that

[T]he right to  attend

school  is not  limited  to the place

of legal domicile.   A residence,

even for temporary  purpose, in

a  school district,   is   sufficient

to  entitle children  of school age

to attend school.   The  only re-

quirement, so far as residence is

concerned, is dwelling in the

school district.  Every  child of

school age in the state  is  en-

titled  to  attend  the public

schools  in  the  district  in  which

it  actually resides for the time

being ,  whether that be the place

of its legal domicile or  the legal

domicile  of  its parents  or guard-

ian, or not.

Ashley goes on to quote BATEMAN'S COMMON

SCHOOL DECISIONS, 135 (1890), the language

of which was practically identical to the 1871

edition quoted above.

In Saxe v. Bd. of Educ. of Sch. Dist.

36, 206 Ill. App. 381 (1917), a child residing

by “agreement” with a grandmother was de-

nied tuition free enrollment.  The Illinois Su-

preme Court affirmed the Appellate Courts

holding that the Circuit Court was correct in

determining that the agreement “was made in

good faith and not for the purpose of avoiding

payment of tuition; that since the making thereof

the grandmother has had full custody and con-

trol of [the child] ...”   The Court went on to

clarify the law of residency:

As a general proposition of law

it cannot be questioned that, dur-

ing the lifetime of the parents,

their domicile is the legal domi-

cile of their minor child.  It re-

mains then to be determined in

this case whether it is indispens-

able to appellee’s right to attend

school in district No. 36 that his

legal domicile be in that district.

The very recent case of Ashley

v. Board of Education, 275 Ill.

274, decided since this appeal

was taken, is decisive of this

question and also of this case,

under facts as above found.  A

reference to that case will ren-

der further discussion of the law

unnecessary here.  After consid-

ering the sections of the school
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law applicable to the facts, the

court there said: “It is not essen-

tial to the right of a child to at-

tend the public schools of the

State that it should have a legal

domicile in the place in which the

school is held. The schools are

required to be maintained for all

persons in the district over the

age of six and under twenty-one

years of age.  The residence re-

quired under this language is not

such as would be required to

establish a right to vote or which

would fix the liability of a town-

ship or county for the support of

a pauper.  The right to attend

school is not limited to the place

of the legal domicile. A resi-

dence, even for a temporary pur-

pose, in a school district is suffi-

cient to entitle children of school

age to attend school .  The only

requirement, so far as residence

is concerned is dwelling in the

school district.  Every child of

school age in the State is entitled

to attend the public schools in the

district in which it actually resides

for the time being, whether that

be the place of its legal domicile

or the domicile of its legal guard-

ian, or not.  For this has always

been the view which has been

held, so far as we are informed,

by those charged with the ad-

ministration of the school law.”

In Dean v. Bd of Educ., 53 N.E.2d

875 (1944), children were placed in a home

through a charitable society pursuant to a court

order granting that society care, custody and

control of the children. The court order was

made with the consent of the children’s father.

A society official was granted guardianship.

Due to a lack of room at the society home, and

pursuant to the routine procedure of placing chil-

dren in temporary homes pending adoption, the

Dean children were placed in a home whose

attendant school district was different than that

of the appointed guardian. That district refused

tuition free enrollment. The court cited the

Ashley case, among others, as providing the

dispositive principle of law to decide the case.

“The fact that the [] Society did not possess

adequate facilities to keep the Dean children in

its immediate custody and was compelled to

seek accommodations for their support and

maintenance in private homes, does not place

them in a relationship to the school district in

which they live different from the school resi-

dence which the children had who lived in the

orphanages in the former cases.”

The Turner reference to “See collected

cases in Anno., 83 A.L.R.2d 497, 505-509,

513-526 (1962)” leads directly to Brownsville

Independent School District v. Gamboa, 498

S.W.2d 448 (1973).  This Texas case is strik-

ing similar to that of Joel R.   Two eight year

old children, born in the U.S. to Mexican par-

ents, lived in Mexico and then came to the U.S.
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to live with a maternal aunt.  The local school

district denied their request for tuition free ad-

mission based on the district’s local policy.

“Pupils ... will be further required to have resi-

dence within the district with a parent or guard-

ian, legally appointed by a court of competent

jurisdiction, having lawful control and legally

residing in the district.”  Texas law regarding

residency was similar to that of Illinois, incor-

porating the ideas of care and control and ex-

cluding admission if residency was established

solely to attend school there.  The Texas court

held that “sufficient permanency” of one child’s

residence status existed to require his admis-

sion to school on a tuition free basis, and de-

nied the other because residence status was

“vague and temporary.”  The parallel between

Gamboa and Joel R. is unmistakable.  Although

the Texas state decision is not binding in Illi-

nois, the Turner courts reference to A.L.R. sig-

nals both the courts belief that the principles

involved in residence determination are general,

and their apparent willingness to listen to per-

suasive non-mandatory authority.

Sections of the Illinois School Code

(Code) applicable at the time of the District’s

decision are cited here as (1) they may shed

light on some of the reasons behind the District

authorities interpretations of residence require-

ments as manifest in their communications with

Ericka, (2) they may shed further light on the

selection of particular phrases included in the

opinion of the Appellate Court, (3) they may

assist in understanding the questions which the

case fails to answer regarding the interplay of

various residency sections of the Code, and (4)

they provide a basis on which school adminis-

trators can view the spectrum of residency in

light of subsequently enacted statutory require-

ments regarding residency determinations, and

the policy implications of that law and this case.

Illinois School Code provisions appli-

cable at the time of the District’s decision:

ARTICLE 10. SCHOOL

BOARDS.  5/10-20.12a.

Tuition for non-resident pupils.

To charge non resident pupils

who attend the schools of the

district tuition in an amount not

exceeding 110% of the per

capita cost of maintaining the

schools of the district for the pre-

ceding year.  Non-resident pu-

pils attending the schools of the

district for less than the school

term shall have their tuition ap-

portioned, however pupils who

become non-resident during a

school term shall not be charged

tuition for the remainder of the

school term in which they be-

came non-resident pupils.  These

provisions do not apply to any

disabled child eligible for special

education services under Article

14.  105 ILCS 5/10-20.12a

(West, 1996)
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ARTICLE 10. SCHOOL

BOARDS. 5/10-22.5a.

Attendance by foreign exchange

students and certain nonresident

pupils.  To enter into written

agreement with cultural exchange

organizations, or with nationally

recognized eleemosynary institu-

tions that promote excellence in

the arts, mathematics, or science.

The written agreements may pro-

vide for tuition free attendance

at the local district school by for-

eign exchange students, or by

nonresident pupils of eleemosy-

nary institutions. The local board

of education, as part of the

agreement, may require that the

cultural exchange program or the

eleemosynary institutions pro-

vide services to the district in

exchange for the waiver of non-

resident tuition. []105 ILCS 5/

10-22.5a (West, 1996)

ARTICLE 26. PUPILS-

COMPULSORY ATTEN-

DANCE. 5/26-1.

 Compulsory School Age-Ex-

emptions.  Whoever has custody

or control of any child between

the ages of 7 and 16 years of

age shall cause such child to at-

tend some public school in the

district wherein the child resides

the entire time it is in session dur-

ing the regular school term ... “

(exception). emphasis added,

105 ILCS 5/26-1. (West, 1996)

ARTICLE 45. EDUCATION

FOR HOMELESS CHIL-

DREN ACT. 45/1-20.

Enrollment. If the parents or

guardians of a homeless child

or youth choose to enroll the

child in a school other than the

school of origin, that school im-

mediately shall enroll the home-

less child or youth even if the

child or youth is unable to pro-

duce records normally required

for enrollment, such as previous

academic records, medical

records, proof of residency, or

other documents. emphasis

added, 105 ILCS 45/1-20-1.

(West, 1996)

ARTICLE 45. EDUCATION

FOR HOMELESS CHIL-

DREN ACT. 45/1-5.

Definitions. “School of origin”

means the school that the child

attended when permanently

housed or the school in which the

child was last enrolled.   “Par-

ent” means the parent or guard-

ian having legal or physical cus-

tody. “Homeless person, child or

youth” includes, but is not lim-

ited to, any of the following: ...
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emphasis added, 105 ILCS 45/

1-20-1. (West, 1996)

ARTICLE 14. CHILDREN

WITH DISABILITIES. 5/14-

1.11.

Resident District; parent; legal

guardian. The resident district is

the school district in which the

parent or guardian or both par-

ent and guardian, of the student

reside when: (1) the parent has

legal guardianship of the stu-

dent and resides within Illinois;

or (2) an individual guardian

has been appointed by the

courts an resides within Illi-

nois, ...  Emphasis added, 105

ILCS 5/14-1.11 (West, 1996)

ARTICLE 14. CHILDREN

WITH DISABILITIES. 5/14-

1.11a.

Resident District; student. The

resident district is the school dis-

trict in which the student reside

when: (1) the parent has legal

guardianship but the location of

the parent is unknown; or (2) an

individual guardian has been

appointed but the location of the

guardian is unknown, ... “ Em-

phasis added, 105 ILCS 5/14-

1.11a (West, 1996)

Following are the new Code re-

quirements regarding residency

applicable to all Illinois School

District’s effective January 1,

1997:

ARTICLE 10. SCHOOL

BOARDS. 5/10-20.12b.

Residency; payment of tuition;

hearing; criminal penalty.

(a) for purposes of this Sec-

tion:

(1) The residence of a

person who has legal custody of

a pupil is deemed to be the resi-

dence of the pupil.

(2) “Legal custody”

means one of the following:

(i) Custody exercised

by a natural or adoptive parent

with whom the pupil resides.

(ii) Custody granted

by order of a court of compe-

tent jurisdiction to a person with

whom the pupil resides for rea-

sons other than to have access

to the educational programs of

the district.

(iii) Custody exer-

cised under a statutory short-

term guardianship, provided that

within 60 days of the pupils en-

rollment a court order is entered

that establishes a permanent

guardianship and grants custody

to a person with whom the pupil
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resides for reasons other than to

have access to the educational

programs of the district.

 (iv) Custody exer-

cised by an adult caretaker rela-

tive who is receiving aid under

the Illinois Public Aid Code for

the pupil who resides with that

adult caretaker relative for pur-

poses other than to have access

to the educational programs of

the district.

(v) Custody exer-

cised by an adult who demon-

strates that, in fact, he or she has

assumed and exercises legal re-

sponsibility for the pupil and pro-

vides the pupil with a regular

fixed night-time abode for pur-

poses other than to have access

to the educational programs of

the district.

(b) Except as otherwise pro-

vided under Section 10-22.5a,

only resident pupils of a school

district may attend the schools

of the district without payment

of the tuition required to be

charged under Section 10-

20.12a.   However, children

from whom the Guardianship

Administration of the Depart-

ment of Children and Family

Services has been appointed

temporary or guardian of the

person of a child shall not be

charged tuition as a nonresident

pupil if the child placed by the

Department of Children and

Family Services with a foster

parent or placed in another type

of child care facility and the fos-

ter parent or child care facility

located in the school district

other than the child’s former

school district and it is deter-

mined by the Department of

Children and Family Services to

be in the child’s best interest to

maintain attendance at his or he

former school district.

 (c) If a school board deter-

mines that a pupil who is attend-

ing school in the district on a tu-

ition free basis is a nonresident

of the district from whom tuition

is required to be charged under

Section 10-20.12a, the board

shall notify the person who en-

rolled the pupil of the amount of

the tuition charged under Sec-

tion 10-22a that is due to the dis-

trict for the nonresident pupil’s

attendance in the district’s

schools. The notice shall be given

by certified mail, return receipt

requested.  Within 10 days after

receipt of the notice, the person

who mail  enrolled the pupil may

request a hearing to review the
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determination of the school

board.  The request shall be sent

by certified mail, return receipt

requested, to the district super-

intendent. Within 10 days after

receipt of the request, the board

shall notify, by certified mail, re-

turn receipt requested, the per-

son requesting the hearing of the

time and place of the hearing,

which shall be held not less then

10 nor more than 20 days after

the notice has been given.   The

board or a hearing officer desig-

nated by the board shall conduct

the hearing.  The board and the

person who enrolled the pupil

may be represented at the hear-

ing by representatives of their

choice.  At the hearing, the per-

son who enrolled the pupil shall

have the burden of going forward

with the evidence concerning the

pupil’s residency.   If the hearing

is conducted by a hearing officer,

the hearing officer, within 5 days

after the conclusion of the hear-

ing, shall send a written report

of his or her findings by certified

mail, return receipt requested, to

the school board and to the per-

son who enrolled the pupil. The

person who enrolled the pupil

may, within 5 days after receiv-

ing the findings, file written ob-

jections to the findings with the

school board by sending the ob-

jections by certified mail, return

receipt requested, addressed to

the district superintendent.

Whether the hearing is con-

ducted by the school board or a

hearing officer, the school board

shall within 15 days after the con-

clusion of the hearing,  decide

whether or not the pupil is a resi-

dent of the district, and the

amount of any tuition to be

charged under Section 10-

20.12a as a result of the pupil’s

attendance in the schools of the

district. The school board shall

send a copy of its decision to the

person who enrolled the pupil,

and the decision of the school

board shall be final.

(d) If a hearing is requested

under subsection (c) to review

the school board’s determination

that a nonresident pupil is attend-

ing the schools of the district

without payment of the tuition re-

quired to be charged under Sec-

tion 10-20.12a, the pupil may,

at the request of a person who

enrolled the pupil, continue at-

tendance at the schools of the

district pending a final decision

of the school board following the

hearing.  However, attendance
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of that pupil in the schools of the

district as authorized by subsec-

tion (d) shall not relieve any per-

son who enrolled the pupil of the

obligation to pay the tuition

charged for that attendance un-

der Section 10-20.12a if the fi-

nal decision of the school board

is that the pupil is a nonresident

of the district.  If a pupil is deter-

mined to be a nonresident of the

district for whom tuition is re-

quired to be charged pursuant to

this section, the school board

shall refuse to permit the pupil to

continue attending the schools of

the district unless the required tu-

ition is paid for the pupil.

 (e) Except for a pupil re-

ferred to in subsection (b) of

Section 10-22.5a, a pupil re-

ferred to in Section 10-20.12a,

or a pupil referred to in subsec-

tion (b) of this Section, a person

who knowingly enrolls or at-

tempts to enroll in the schools of

a district on a tuition free basis a

person known by that person to

be a nonresident of the district

shall be guilty of a Class C mis-

demeanor.

(f) A person who knowingly

or willfully presents to any school

district any false information re-

garding the residency of a pupil

for the purpose of enabling that

pupil to attend any school dis-

trict shall be guilty of a Class C

misdemeanor.

(g) The provisions of this are

subject to the provisions of the

Education for Homeless Children

Act. (105 ILCS 45/1-1 et seq.).

Nothing in this Section shall be

construed to apply to or require

the payment of tuition by a par-

ent or guardian of a “homeless

child” (as that term is defined in

Section 1-5 of the Education for

Homeless Children Act) (105

ILCS 45/1-5) in connection with

or as a result of the homeless

child’s continued education or

enrollment in a school that is cho-

sen in accordance with any of the

options provided in Section 1-

10 of that Act. (105 ILCS 45/

1-10).

Comments on the Statute

The wording of the statute is an appar-

ent attempt to deem student residency as based

exclusively on legal custody, “[E]except as oth-

erwise provided under Section 10.22.5a, ...”

Limiting student residency to legal custody, even

with the rather liberal language of definition

employed by the statute, is a major shift in policy

which may raise U.S. Constitutional questions.

The statute operates to narrow the qualifica-

tion for tuition free schooling to only those stu-
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dents who reside with someone having legal

custody as defined by the statute, with some

statutory exceptions.  Although the basis of tu-

ition free attendance is generally driven by the

applicable statute, the statute may not interfere

with any right(s) held under the U.S. or state

constitution.

The Supreme Court has considered a

constitutional challenge to the principle of re-

quiring that residency in the district not be pri-

marily for the purpose of attending school.  In

Martinez v. Bynum, 461 U.S. 321 (1983), the

Court held that the principle did not violate ei-

ther the Fourteenth Amendment or the right to

unencumbered interstate travel because anyone

could still gain the benefit of schooling by es-

tablishing residency.  In Plyler v. Doe, 457 U.S.

202 (1982), the Court struck down a statutory

provision which empowered local school dis-

tricts to refuse enrollment to children not legally

admitted into the U.S., and withheld state edu-

cation funds from districts for education of such

children.  The Court explained that undocu-

mented aliens are protected by the equal pro-

tection clause, and any statutory classification

must further a substantial interest of the state.

The Court struck down the statute as failing the

substantial interest test, and further observed

that the impact of the law was to cause children

innocent of any unlawful conduct to suffer the

consequences.  If 105 ILCS 5/ 10-20.12b dis-

allows the establishment of residency except by

“legal custody,” it raises impact and rights ques-

tions similar to Plyler and Martinez.

“If a school board determines that a

pupil who is attending school in the district on a

tuition free basis is a nonresident of the district

from whom tuition is required to be charged

under Section 10-20.12a, the board shall no-

tify the person who enrolled the pupil of the

amount of the tuition charged under Section 10-

22a ... “ “If?” Does this mean to imply that the

school board does not have to make this deci-

sion?  Or does the legislature mean “when” the

school board makes such a decision?  Even

“when” seems to leave room for the school

board to ignore any given case.

“[T]he school board shall within 15

days after the conclusion of the hearing,  de-

cide whether or not the pupil is a resident of the

district.  Since the school board is required to

make the determination in the first instance, their

adverse decision operating as the catalyst to

initiate the request for hearing from the party

enrolling the pupil, this requirement is like hav-

ing the circuit court review its own decisions to

render a ruling regarding whether they were

correct in their original determination.

The “required to be charged” and other

wording of the statute appears to invalidate the

holding of Cohen v. Wauconda Community

Unit School Dist. No. 118, 779 F. Supp . 88

(N.D. Ill. 1991), which held that it was not man-

datory that a district charge tuition.

105 ILCS 5/10-20.12b lacks clarity.

The statute fails to remedy improper exclusion

of pupils properly eligible to attend a school

district tuition free, as in the case of Joel R.

What it does is tie residence to legal custody,

and attempts to make this change in policy pal-
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atable by rendering the meaning of “legal cus-

tody” less ambiguous.  However, Joel R. still

may have been improperly excluded under this

statute, because the school secretary decided

that the Mexican document granting custody to

Ericka lacked authority.  The facts of Joel’s case

tell us that two primary decisions were made

which effectively excluded Joel.  First a bilin-

gual teacher said Ericka needed legal custody

according to a registration checklist.  Then a

school secretary informed Ericka “that the

Mexican document was not sufficient to enroll

Joel because it did not establish, through an

American court, that Ericka was Joel’s legal

guardian.”  In other words, the school secre-

tary did not consider the Mexican custody

document to have been issued by a court of

competent jurisdiction.   The problem in this

case was that the first two decision makers

lacked the sufficient legal knowledge to make

the decision, not that the definition of “legal cus-

tody” was unclear.

As the principal, superintendent, school

attorney, and school board all dealt with the

bilingual teacher and school secretary’s succes-

sive decisions, the errors were never corrected.

According to the case, in the face of a ques-

tionable decision, all these officials

became"intractable in their decision."   This

could mean the court felt these officials failed

to consider whether the decision was compe-

tent or not.  5/10-20.12b does nothing to cor-

rect this problem.  Nor did any of these official’s

bother to inform in a timely manner the “person

who enrolled the pupil” that an appeal of this

decision was board policy.  This statute does

nothing to correct this failure to inform.  There

is no provision requiring the school to inform a

“person who enrolled the pupil” of the exist-

ence or requirements of the statute.  Nor does

the statute deal with a case like Joel R.’s where

the district fails to enroll him in the first place.

The language seems to be designed to discour-

age people like Ericka from enrolling their chil-

dren in the district for fear of criminal prosecu-

tion. The chilling effect of the statute does much

to discourage enrollment in cases like Joel’s

where there is a legitimate question requiring

careful scrutiny.  On balance, the statute does

little to eradicate attempted improper enroll-

ments, to effect cognizant initial decision mak-

ing by proper officials, to provide safeguards

against “intractable” decision makers, or to en-

sure proper checks and balances regarding

decisions.  As a matter of fact, the statute op-

erates to lend legal credence to the improper

denial of Joel R. from tuition free schooling by

replacing sound public policy of the last 120

years plus with a rigid legal custody require-

ment of questionable constitutional validity.

Comments on the Case

Although the opinion lacked further

clarification, it is noteworthy that the primary

question regarding residency in custody trans-

fer cases is the intent of the transferee to re-

main on a permanent basis.  Connelly v. Gibbs,

445 N.E.2d 477 (1st Dist. 1983).  Applying

that ruling to Joel R., if Ericka and the parents

of Joel considered the custody transfer to be
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permanent, then the appropriate question would

be whether that intention was  supported by

the evidence.  Connelly sets the criteria for

making this determination by giving more weight

to the acts of the parties rather than to their

declarations.  Applying that principle to the Joel

R. case, the district’s contention that Ericka had

stated that the primary purpose of Joel’s living

in Melrose Park was to attend school was an

insufficient basis for making the determination

because the district should have given more

weight to act of the parents and Ericka.  The

contention by the district, which Ericka denied

and was found to be credible on by the court,

was also insufficient because, according to the

court,  Ericka was never given an opportunity

to provide an explanation of the facts surround-

ing Joel’s coming to live with her.

Implications for Administrators

A careful reading of relevant School

Code provisions regarding residency, followed

by a careful reading of the history behind

Turner, Israel, Kraut, and Connelly , supple-

mented by Joel R. , would have been recom-

mended in light of the Joel R. decision had 105

ILCS 5/10-20.12b not rendered the exercise

moot.  Fine tuning of district residence policy

may also have been warranted, including the

merit of confining residence decisions to

Principal’s and Superintendent’s with appropri-

ate review.  That may still be the case, but dis-

trict policy is likely superseded in many in-

stances by the new statute section.  Check dis-

trict policy and revise according to 105 ILCS

5/10-20.12b

The Circuit Court’s finding “that once

the decision was made by [District official’s]

not to admit Joel ... they became intractable

from their position” implies the need for careful

consideration of circumstances in similar ques-

tions, whether they involve residency or other

matters.  A generally heightened understanding

and adherence to the constitutional requirement

and public policy supporting due process would

serve all district official’s well.  In this case all

relevant law, statutes and district policy oper-

ated to allow relevant evidence to be consid-

ered and reviewed.   Where due process is cir-

cumvented, delayed, or appears to be oper-

ated strictly in form (i.e. where official’s become

intractable following initial decisions), courts are

inclined to find fault with the process.  Where

relevant evidence has not been properly allowed

or fairly considered in administrative hearings,

courts will also likely find fault.  Where due pro-

cess rights are violated and relevant evidence

fails to be considered, administrative decisions

are unlikely to withstand judicial scrutiny.  This

is particularly the case where the consequences

of the denial are severe (i.e. denial of tuition-

free education).  It makes good financial and

public relations sense for school district repre-

sentatives to go out of their way to operate in

accordance with the spirit and the principles of

due process.   School officials should allow the

greatest possible opportunity for petitioners to

develop and present their cases, and consider
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all relevant evidence in a light most favorable to

the party who will bear the consequences of an

adverse decision.  Whether 105 ILCS 5/10-

20.12b will be tested constitutionally, and re-

gardless of the outcome if it is, school adminis-

trators are never in error when they strive to

adhere to the spirit of due process.
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