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MANDATED COMMUNITY SERVICE:

LAW, DATA AND RECOMMENDA-

TIONS*

Ronald T. Hyman, Esq.

*Revised and expanded version of a paper pre-

sented at the 43rd Annual Conference of the

Education Law Association, November 20-22,

1997, Seattle, Washington.

The past decade beginning in 1987 has

given rise to a cluster of reform initiatives to

improve American schools, especially the public

elementary, middle, and high schools.  The ini-

tiatives include, among others, charter schools,

vouchers for school choice, single-sex schools,

single-race schools, site-based school manage-

ment, drug testing for athletes, portfolio assess-

ment, school prayer, curriculum standards in the

various academic areas, national goals, national

academic testing, stricter dress codes and uni-

forms, increased use of computer-based teach-

ing, distance learning via high technology, home

schooling, and service learning, also known as

community service.

While some of the initiatives, such as

national goals and distance learning, did not give

rise to serious legal issues, others did.  For ex-

ample, the vouchers for school choice initiative

raised issues related to the religion clauses of

the First Amendment (use of tax money to send

students to parochial schools), and the drug

testing initiative involved the search and seizure

provision of the Fourth Amendment (intrusive-

ness of the test into the expectation of privacy

during the performance of bodily functions, sei-

zure of a urine sample, and individualized sus-

picion).

I shall not engage here in trying to es-

tablish a contest concerning whether the initia-

tives with serious legal ramifications are more

profound and significant for our country than

those without such legal issues.  Nor shall I en-

gage in trying to assess which issue with legal

ramifications is jurisprudentially most complex

and significant to our established understand-

ing of fundamental constitutional rights.  I only

submit to you here that the initiative of man-

dated community service as a high school re-

quirement for graduation has evoked serious

legal challenges grounded in the First, Thir-

teenth, and Fourteenth Amendments and that

they deserve our close attention.  These chal-

lenges can serve as a window for examining

the initiative and its role in the reform of Ameri-

can public schools.  I shall start with the legal

issues and then turn to other core issues of the

initiative.

LEGAL ASPECTS OF MANDATED COM-

MUNITY SERVICE: 1997 UPDATE1

To date three cases from Pennsylva-

nia, New York and North Carolina together

constitute the spectrum of legal challenges to

mandated community service.  These cases from

the Third, Second, and Fourth Circuits were,
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in chronological order, Steirer v. Bethlehem

Area School District,2  Immediato v. Rye

Neck School District,3  and Herndon v.

Chapel Hill-Carrboro City Board of Educa-

tion.4   All three community service programs

in the Bethlehem, Rye Neck, and Chapel Hill

high schools required students to complete a

minimum number of service hours (sixty, forty,

and fifty, respectively) without pay for one or

more private or public nonprofit organizations

that serve the community, but students could

not displace paid employees.

Students could choose an organization

from a pre-approved list or submit their choices

of non-listed groups for approval.  Variations

regarding some administrative and curricular de-

tails existed.  However, they were not critical

to the central idea: community service was a

requirement for graduation.  The requirement

was based on the beliefs that a service experi-

ence is educative and that community service

primarily benefits the students as citizens living

in a democratic community rather than the indi-

vidual, direct recipients of student service.

The legal challenges by high school stu-

dents and parents involved a total of five

claimed violations of the First, Thirteenth, and

Fourteenth Amendments to the Constitution.

No single claim was common to all three cases

when we consider their litigation histories from

federal district court to appellate court to peti-

tion to the Supreme Court for writ of certiorari

(See Figure 1).
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Figure 1

Mandated Community Service:  Litigation Scorecard

Plaintiff Claims

Students Parents

1st A. 13th A. 14th A. 14th A. 14th A.
Express Invol. Personal Privacy Parental
Belief Servit. Liberty Liberty

Dist. Ct. Y Y
Steirer v.
Bethlehem 3rd Cir.App. Y Y

Petit. Cert. Y Y

Dist. Ct. Y Y Y Y

Immediato v. 2nd Cir.App. Y Y Y Y
 Rye Neck

Petit. Cert. Y Y

Dist. Ct. Y Y Y Y

 Herndon v. 4th Cir. App. Y Y Y
Chapel Hill

Petit. Cert. Y Y

Y= Yes, brought by plaintiff



Illinois State School Law Quarterly
45

Only in Steirer did the students con-

tend that “performing mandatory community

service is expressive conduct because it forces

them to declare a belief in the value of altru-

ism.”5   As such, they claimed that mandatory

community service was a violation of their First

Amendment rights.  The Third Circuit framed

this First Amendment issue in its own way, ask-

ing whether the act of performing community

service is an affirmation of a belief.  The court

concluded, based on a precedent from 1977,6

that the performance of community service did

not intend to convey a special message to mem-

bers of the community and that community

members were likely to perceive students as

simply completing their graduation require-

ments.7   In short, mandatory community ser-

vice constituted non-expressive conduct; there-

fore, the First Amendment did not protect the

students.

In all three cases the students and par-

ents claimed violations of their Thirteenth and

Fourteenth Amendment rights.  The students

claimed that unpaid mandatory community ser-

vice constituted involuntary servitude as pro-

hibited in the Thirteenth Amendment, which was

ratified in 1865.  All three appellate courts, led

by the Third Circuit, denied the students’ claims

and confined the Thirteenth Amendment to

“situations akin to African slavery.”8   The courts

stated that the students had options, such as

attending another school,9  and that the com-

munity service requirement was in “no way com-

parable to the horrible injustice of human sla-

very.”10

The parents of the students asserted that

they have a constitutional liberty right, as found

in the Fourteenth Amendment, to have the pri-

mary responsibility for rearing and educating

their children.  This right, they claimed, permits

them to exempt their children from mandated

community service.  The parents further re-

quested the courts to apply a heightened level

of review (strict scrutiny) because their liberty

right, they claimed, is a fundamental constitu-

tional one.  The courts acknowledged that par-

ents do have a substantive due process liberty

right in the upbringing of their children.11   How-

ever, without explicit direction from the Su-

preme Court the courts refused to break tradi-

tion by applying a heightened standard of re-

view instead of the lower rational basis stan-

dard.  The courts then held that the community

service requirement met the rational basis stan-

dard and that the parents did not have the right

in education to be “unfettered by reasonable

government regulation.”12

The students, like their parents, also

claimed violations of their Fourteenth Amend-

ment due process liberty rights.  They, too, re-

quested a strict scrutiny level of review.  The

courts rejected their claims because 1) the stu-

dents cited no precedents to support their as-

sertion that the decision to help others has al-

ways been left to individual conscience and

belief and 2) there existed no precedent that

individual choice constituted a fundamental right

implicit in the ordered concept of liberty such

that it earned a strict scrutiny review.13   In short,
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the courts were reluctant “to expand the sub-

stantive reach” of the Constitution’s clauses.14

Finally, the students also claimed vio-

lations of their Fourteenth Amendment substan-

tive due process privacy rights.  The students

claimed that in discussing their community ser-

vice with their teachers and classmates and in

reporting their service to the directors of the

schools’ programs they would be required to

disclose personal information protected by the

Constitution.  The courts held that even if the

students had such a privacy right, community

service programs furthered the state’s legitimate

educational interest and that disclosure, if any,

of personal information was minimal (that is, no

more invasion of privacy than existed in more

traditional school assignments).15

In summary, the lower courts rejected

all five claims brought in the three cases; the

Supreme Court denied certiorari in each case

on a total of four separate claims (the privacy

claim was never brought to the attention of the

highest court, as shown in Figure 1); all deci-

sions were unanimous; and the courts took a

“contextual approach”16  in deciding the cases

not only as explicitly mentioned with regard to

the Thirteenth Amendment claim but with all five

constitutional claims.  The challenged mandated

community service programs did not violate any

claimed constitutional rights, according to the

judges in these three cases.

EDUCATIONAL ASPECTS

Justification Bases (Purposes)

Educational leaders and parents must

consider some fundamental educational issues

when they begin to discuss implementing com-

munity service as a requirement for graduation

from high school.  They also must continue their

consideration periodically whether or not they

have instituted a program for their schools.

School leaders must decide the goal or pur-

pose of community service so they can justify

incorporating a service element into their re-

quired curriculums.  The goal or purpose pro-

vides coherence and direction to a program and

the myriad of details that flow from requiring

students to perform community service.  A com-

munity service requirement explicitly involves a

grounding in values and leads to the teaching of

values, a situation that always evokes robust

controversy among taxpayers.

Three main justifications, or purposes,

of mandated community service exist.  The most

common of the three centers on the psycho-

logical and social development benefits students

are likely to receive from participating in such a

program.  Indeed, the Bethlehem, Rye Neck,

and Chapel Hill high schools emphasized the

personal growth that students gain from serv-

ing the community.  That is to say, students gain

a sense of worth, pride, confidence, compe-

tence, self-awareness, usefulness, and self-es-

teem.17   The courts accepted this type of justi-

fication.
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The second justification centers on the

cognitive, or intellectual and academic, benefits

students are likely to gain from participating in

such a program and from reflecting upon their

experiences.  Reflection via discussing, read-

ing, writing, and other means under the guid-

ance of their teachers to probe the meaning of

their service leads students to knowledge about

the structure and problems of a democratic

community.  Students learn substantive content

in science, social studies, and other academic

areas as teachers and students relate the ser-

vice projects to the content under study.  Re-

flection also fosters the development of cogni-

tive and social skills, such as problem solving

and communication.  Further, as the students

look beyond their personal lives and local com-

munities and as community service becomes an

extension of the academic curriculum, students

can learn the skills of public life, such as public

speaking, organizing meetings, and developing

civic action plans.18   The defendant schools al-

luded to but did not emphasize this type of justi-

fication in the three court cases.  The intellec-

tual and academic justification is not one that is

commonly emphasized, judging from the litera-

ture examining and criticizing the manner in

which most community service programs actu-

ally operate.19   The courts also accepted this

type of justification in that the material before

them included acknowledgment of and refer-

ence to its elements.

The third justification centers on civic

education.  This justification focuses on the ben-

efits that the students and the community at large

gain from the development of social responsi-

bility.  Democracy cannot survive without the

active participation of citizens in their

community’s life.  Service to the community is

an obligation we all have.  It is a price we pay

for a democratic life.  Service learning teaches

students the value of community life and their

responsibilities to the community that has nur-

tured them.  Community service, therefore, fos-

ters a sense of community in the youth of the

community.  The courts did accept this justifi-

cation in that it, too, was included in a list of

seventeen purposes of the Bethlehem High

School community service program.  For ex-

ample, purpose number seven is “to help stu-

dents understand their responsibilities as citi-

zens in dealing with community issues.”20

A minor, fourth type of justification fo-

cuses not on the benefits to be gained by the

students but on the benefits obtained by the

community at large and, thereby, on the good

will established between the school and the

community.  This good will  justification is re-

lated to, but not the same as, the third one above

that focuses on a philosophical, or political

theory, gain by the community.  The gain in this

justification is a concrete one in terms of eco-

nomics and community relations.  This fourth

justification centers specifically on the gain of

civic organizations from the work of the stu-

dents, on the money saved by the community

by having free labor from the students, and the

sense of good will created with the community’s
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adults from recognizing that the students are

helping the community by partially paying back

the costs of their free schooling.  The  defense

lawyers for the three challenged programs did

not present these benefits to the courts.21   Thus,

these courts did not have the opportunity to

comment on this type of justification.  How-

ever, in a prior case involving required work in

the school cafeteria by students in grades four

through twelve the court upheld the program

on the basis that students were helping to re-

pay the cost of a public school education.22   In

retrospect, had the defense lawyers in Steirer,

Immediato, and Herndon added this fourth

type of justification, the courts probably would

have accepted it, too.

Recent Survey Data of Students23

Most of the data available on the reac-

tions of students to mandated community ser-

vice is anecdotal by the students and their teach-

ers, or the data are the result of unstructured

interviews of only several students at a given

school.  In an effort to gather some survey data

systematically, a group of seminar students and

I during the Fall 1996 semester designed a

questionnaire for students who were participat-

ing in service learning in New Jersey public high

schools.  Our survey questionnaire (see Ap-

pendix) had two parts.  Part 1 consisted of a

30-item list of statements to which students re-

sponded on a 4-point scale of Strongly Agree

(4), Somewhat Agree (3), Somewhat Disagree

(2), and Strongly Disagree (1).  Part 2 con-

sisted of one open-ended item seeking infor-

mation on needed improvement in the student’s

service learning program.  (We are now in the

process of refining the survey questionnaire.)

The 30-items reflect our reading of the

literature,24  our interviews with students and

teachers, and our view of the learning theory,

justifications, and legal issues involved in ser-

vice learning.  For example, because we were

alert to liability and risk management issues, we

included an item about safety training; because

we noted Judge Brieant’s25  negative remark

about service learning in Immediato we in-

cluded an item about the possibility of learning

more from an extra course than from participa-

tion in a community service project.  The thirty

items fall unevenly into six general categories:

Giving to the Community; Learning Beyond the

Classroom; Personal Reflection; Peer Support;

Family Support; and Curricular Support.

The data we have so far come from 87

students in a New Jersey public high school.

These students constituted all the students will-

ing and available to complete the survey at a

student assembly during the Spring 1997 se-

mester.  The students made up about 50 per-

cent of the entire number of students partici-

pating in the community service program on that

spring day.  Although we were not able to per-

form more than computation of mean scores

and some cross tabulations, we did obtain in-

formation important to us.

The items with the four highest mean
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scores (that is, closest to Strongly Agree) were:

My family supports my community service

(3.58); the community service that I do is mean-

ingful to me (3:45); I believe in the goals of our

community service program (3:43); and I feel

glad when I do community service through my

school (3.38).  The items with the four lowest

mean scores (that is, closest to Strongly Dis-

agree) were: In my school the community ser-

vice program is integrated primarily with one of

my courses (1.68); I received safety training

for my community service work (2.00); I dis-

cuss my community service with my teachers

and the discussions help me to understand my

service experience better (2.01); and I would

be learning more with an extra course instead

of performing community service (2.06).

Two cross-tabulations of items are of

particular note.  We cross-tabulated items 15

and 7 (integration with a course and personal

meaningfulness, respectively).  In the 4x4 cross

tabulation matrix the highest number of re-

sponses in a single cell was in the cell formed

by Strongly Agree on meaningfulness of com-

munity service with Strongly Disagree on inte-

gration of integration of community service into

the ongoing curriculum.  This single cell was a

corner cell of the 16-cell matrix, indicating two

extreme responses.  Specifically, 23 students

of the 79 responding to these two questions

reported that they found very high personal

meaningfulness even though there was very low

integration of their service with their courses.

We also cross-tabulated items 14 and

7 (schools should require community service

and personal meaningfulness, respectively).  In

this cross tabulation matrix the highest number

of responses in a single cell was in the cell

formed by Strongly Agree on meaningfulness

of community service with Strongly Agree with

making community service a graduation require-

ment.  This single cell was also a corner cell of

the 16-cell matrix, indicating two extreme re-

sponses.  Specifically, 26 students of the 82

responding to both questions combined very

high personal meaningfulness with their belief

that community service should be required.  In

other words, for these students the requirement

of community service did not detract from the

high degree of meaningfulness of their service

learning project.

The data we collected are not surpris-

ing at all.  They corroborate what the literature

and our interviews indicate.  The students sup-

ported their school program in terms of goals

and learning, found their service learning mean-

ingful, and were glad when they helped other

people.  Most of all, students recognized that

their families support service learning, a fact that

many teachers and administrators treat lightly

and do not build upon.  At the same time, the

students acknowledged that their school has not

dealt with the supervision and risk-management

aspects of service learning in terms of training

students for the service tasks they perform or

the need for training in safety measures for those

tasks.  Nor does their school integrate the ser-

vice learning projects with academic courses
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where their teachers can relate their projects to

course content.

Unfortunately, the literature indicates a

similar lack of integration of service learning

with academic courses as well as a lack of struc-

tured and guided reflection on the service ex-

perience.  This is so despite the strong advo-

cacy of integration and reflection in the educa-

tion literature.  Nevertheless, students in gen-

eral are positive about service learning even with

its apparent limitations as it is currently insti-

tuted in the schools by and large.

In another study done at Rutgers Uni-

versity,26  unrelated to my work and coinciden-

tally conducted in the same time period from

1995-1997, a doctoral student examined the

impact of service learning on self-esteem (the

personal growth justification) and civic inclu-

sion (civic education justification).  In that study

self-esteem is defined as “the extent to which

one prizes, values, approves, or likes oneself .

. . the overall affective evaluation of one’s own

worth, value, or importance.”27   Civic inclu-

sion is defined as “more than civic education,

civic literacy, or even civic participation.  Civic

inclusion encompasses a sense of being part of

the community and the acknowledgement of the

social responsibilities that citizenship entails.”28

The study focused on the ninth grade

class at the Peddie School, an independent

school, in Hightstown, New Jersey, with both

boarding and commuter students.  Of the 89

students in the freshman class 79 chose to par-

ticipate, with 27 in the experimental community

service group and 52 in the control group.  To

collect the data the researcher used the

Coopersmith Self-Esteem Inventory, three pa-

per and pencil questions on a pre-test and post-

test survey to measure civic inclusion (that is,

the changes in beliefs and values regarding com-

munity service experience),29  and interviews

with 13 of the 27 students who performed com-

munity service in their freshman year.

The results of the study in regard to self-

esteem showed that there were no “significant

mean differences between the groups that did

and did not participate in community service.”30

In regard to civic inclusion the students who

did participate in the community service pro-

gram exhibited a higher sense of civic inclusion

than those who did not participate.31   Similarly,

students who participated in community service

showed greater interest in pursuing additional

community activities than students who did not

participate.32   The data from the interviews

verify these findings.33   The researcher in her

concluding remarks makes a significant point

regarding the place of service learning in the

culture of the school; “One specific point about

the Peddie school community service program

that came across during the interviews was how

important service was viewed by the entire

school community.  This is seen through the re-

flection on service during Chapel Talks, in class,

and stated by the Headmaster in the view

book.”34   Except for the finding of no differ-

ence on the self-esteem measure, these data

from the Peddie students are also not surpris-

ing.
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 RECOMMENDATIONS FOR A SOUND

COMMUNITY SERVICE PROGRAM

Based on my understanding of the re-

lated legal and educational literatures, interviews

with students, teachers, and administrators, the

two sets of survey data presented above, and

personal experience, I now present eight ma-

jor recommendations for establishing and main-

taining a sound, worthwhile community service

program for schools.  The following recommen-

dations do not appear in a rank order of most

to least important.  Rather, all are important and

interdependent.

1.  The director of the program should

be an educator who has a personal commit-

ment to service learning.  This educator (teacher

or administrator) should exhibit an understand-

ing of the role of service organizations in demo-

cratic community life and a passion for guiding

students in their intellectual, psychological, and

social growth through service learning.  With-

out a personal commitment, understanding, and

passion on the part of the director of the pro-

gram the students, staff, other educators, and

community members are not likely to respond

positively to working their ways through the

obstacles and details faced in having students

(especially those who are resistant or reluctant)

participate in a mandated community service

program.  Students need a passionate, com-

passionate, and understanding leader commit-

ted to the notion that education should go be-

yond classroom learning so that it can become

an integral part of the student’s total life in the

community.  The program director needs to be

able to represent the students and school to the

broader community and vice versa.

2.  School leaders should define com-

munity service as activity under the aegis of the

school which helps people in need directly and/

or helps people indirectly through organizations

that serve the community at large.  The organi-

zations may be public or private civic groups

that provide charitable service to the needy, such

as County Home for the Aged Poor, Lighthouse

for the Blind, or the March of Dimes Birth De-

fects Foundation.  The organizations also may

be public or private civic groups that provide

service for the entire community, not just the

needy, such as the Neighborhood Nature Cen-

ter, the City Volunteer Fire Department, and

the Town Landscape and Drainage Project.  By

serving through such total-community organi-

zations students in effect help themselves as well

as others.  With a broad and inclusive definition

community service will not be synonymous with

involuntary charitable work provided to a needy

person.  Students will have the option to serve

their communities in alternative ways.  Thus, an

inclusive definition will eliminate the legal and

moral rhetoric used by some people who rally

against mandated community service by raising

the concept of involuntary charitable work.35

3.  The goal of a school’s community

service program should be to provide oppor-

tunities to students for personal growth (per-

sonal pride, self-worth, and self-esteem), intel-
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lectual and academic development (analyzing

problems, solving problems, and learning sub-

stantive content), social skills development

(communication, negotiation, and public speak-

ing), and civic education (learning civic respon-

sibility and the values of community life).  The

aim of community service leaders should be to

broaden the concept of learning so that it en-

compasses learning beyond the classroom and

includes learning by participating in community

life.  With an expansive goal the student and

educators will feel comfortable in connecting

service learning with the core of the school’s

other activities.

4.  School leaders should integrate their

service learning programs into their ongoing

school curriculums.  Whether the community

service program is in a middle school that is

semi-departmentalized or in a high school that

is departmentalized, various teachers during the

school day should allude to and draw on the

students’ service experience in the community

as they teach the content of their academic

fields.  Thus, for example, a science teacher

can discuss the projects of a nature center,

drainage plan, or river pollution clean-up with

students involved with such projects.  Similarly,

a social studies teacher can discuss socio-eco-

nomic issues related to the aged poor, day care

centers in contemporary American culture, and

health care problems in today’s society.  The

same applies to other areas of the curriculum,

such as language arts, music, art, foreign lan-

guages, and mathematics.  Guidance counse-

lors, too, should integrate a student’s experi-

ences into the counseling process.

One way to accomplish the integration

of service learning into the ongoing curriculum

is to implement an interdisciplinary course or

unit entitled Contemporary Issues in Our Soci-

ety and to arrange for several teachers to teach

it simultaneously.  Such an approach will not

only integrate the service learning but it also will

connect several curriculum areas together.

Many other ways to accomplish integration are

also possible.  In any way it occurs integration

is a key to a sound service learning program.

Departmentalization should not and need not

become a barrier or even an obstacle to cur-

ricular integration.36

By connecting service learning to the

academic courses and guidance program teach-

ers can prevent the fragmentation of a student’s

experiences.  Teachers can help students to

understand their experiences and their role in

the larger scheme of community life.  In this way

a community service program need not be seen

as an unconnected addition to the school’s re-

quirements.  Community service can become a

vehicle for unifying a student’s various roles in

school and home life.

5.  School leaders, especially the di-

rector of the community service program, should

include time and strategies for debriefing and

reflecting on the students’ experiences.  It is

through guided reflection that teachers can help

students to understand the meaning of commu-

nity service in general and the students’ ongo-



Illinois State School Law Quarterly
53

ing activities in particular.  The act of reflection,

advocated by every educational theorist when

discussing learning, is essential to the success

of a community service program not only for

personal growth and intellectual development

but also for the acceptance of civic responsi-

bility.

Teachers should talk with students

about their service learning projects.  Teachers

should encourage students to write about their

activities and/or make works of art expressive

of their reactions to service, and/or present their

service projects’ reports to community groups.

Teachers should guide students in making a

conscious effort to understand their experience

within the context of their community lives.  It is

not enough for students simply to check off items

on a report sheet to indicate that they have ful-

filled their minimum number of service hours.

As the leaders of service learning in Maryland

have put it, “The reflection phase is most im-

portant for students to learn from their experi-

ence.”37   Time for debriefing and reflecting is a

critical element lest service learning become a

routine chore external to daily high school life.

6.  School leaders and teachers should

create a learning environment where students

can spend time talking, reading, writing, mak-

ing art, and planning exhibits and presentations

connected with their community service

projects.  A positive learning environment that

promotes individual study as well as group in-

teraction will facilitate the integration of service

learning into the larger curriculum.  Such an

environment will also facilitate the achievement

of the goals of the service program and school-

ing in general by providing for a variety of ways

of learning.

7.  School leaders should establish a

formal evaluation program whose feedback will

help fine tune the service learning program.  The

evaluation process and its instruments should

measure and assess short-term and long-term

effects of service learning on students, teach-

ers, administrators, parents, and community

members.  The evaluation process should com-

bine paper and pencil measures with observa-

tions and interviews.  Just as formal evaluation

is a requirement for mandatory courses such as

language arts, biology, algebra, and American

history so must evaluation become a part of a

mandated community service program.  The

evaluation should be a multi-faceted and longi-

tudinal one to fit the unique characteristics of

each individual school’s community service pro-

gram.38

8.  School leaders should establish and

maintain community awareness and support for

their service learning program.  Service learn-

ing by its very nature must be a cooperative

endeavor between a school and its community.

Neither the school nor the community can suc-

ceed without the other.  To maintain open av-

enues for the students to perform their commu-

nity service the school needs close and frequent

communication with the many organizations that

will host students.  Through discussions about

the goals of the community service program,
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through feedback from the service organiza-

tions, and through a number of events with at-

tendant publicity citizens will become aware of

students performing service.  The benefit of

positive public relations for the school and the

host organizations is mutual.  However, it is the

school’s responsibility to be the nerve center

that facilitates the ultimate success of its com-

munity service program.

CONCLUDING COMMENTS

The legal challenge to mandated com-

munity service is over unless dissatisfied stu-

dents, parents, and their lawyers approach their

situation differently.  It is over not only in the

Third, Second, and Fourth Circuits but in all

circuits in light of the unanimity of the three sepa-

rate circuit decisions and the refusal of the Su-

preme Court to hear any appeal.  The legal or-

ganization that has backed the plaintiff families

so far, The Institute for Justice (headquartered

in Washington, D.C.), realizes this situation and

will allocate further resources and time to chal-

lenge service learning only if one or more ex-

ternal and/or internal changes occur.

For example, one external change might

be a swing to ultra conservative libertarian poli-

tics with a resultant change in the views of the

federal judges.  Another might be a change in

the statutes and constitutions of some states that

would encourage challengers to ground their

claims not in the federal constitution but in state

statutes and state constitutions, as did challeng-

ers to school funding laws after the Supreme

Court’s San Antonio decision in 1973.39   How-

ever, such changes may not be easy to effect or

necessarily effective.  An effort to change the

Colorado constitution with a Parents Rights

amendment failed in 1996.  Furthermore, the

legislative bills that were enacted in Kansas and

Michigan giving parents the primary control over

the care and upbringing of their children may

not be strong enough to overcome the right of

the government to set the curriculum and re-

quire community service as part of it once the

parents choose to enroll their children in the

public schools.  That is, in the language of the

courts the parents do not have the right to pro-

vide their children with an “unfettered” educa-

tion.40   Thus, the status quo of late 1997 is likely

to continue until much stronger parental rights

are enacted.

In any case, at this time I know of no

court challenge to Maryland’s state mandate —

the only state mandate at this time—for com-

munity service passed in 1992, effective for the

graduating class of June 1997 for the first time.

According to the final report for the Class of

1997, as published by the Maryland State De-

partment of Education based on information

supplied directly by the 24 local school sys-

tems, 42,532 (98.9%) students fulfilled their

service learning requirement.  Of the 497 who

did not fulfill the requirement, 448 have at least

one other unmet requirement.  Thus, only 49

students did not graduate solely because of the

service learning requirement.  Note that Mary-
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land is in the Fourth Circuit where Herndon

was decided in 1996.41

An internal change might be a shift by

lawyers to use a case that combines claims of

violation of the free speech and the religion

clauses of the First Amendment with claims

based on the substantive due process right of

the Fourteenth Amendment.  The reasoning is

to strengthen the opposition to mandated com-

munity service by connecting it to precedents

that protect fundamental religious beliefs, free

speech, and parental rights.  Of course, the law-

yers must wait for or solicit such a special legal

situation.  It is possible for the Institute For Jus-

tice or its ally, the Rutherford Institute (head-

quartered in Charlottesville, Virginia), to attract

such a case because they invite and welcome

inquiries on the Internet.  For example, the home

page of the Institute for Justice states, “If you

seek a courtroom champion for individual lib-

erty, free market solutions, and limited govern-

ment, look only as far as the Institute for Jus-

tice . . .”  The viewer needs only to click on the

option “Contact Us” to proceed further.42

Another possible internal change is for

the lawyers to accept the fact that courts will

use a rational basis for review and then to set

out to show that the defendant school district is

not even meeting that low standard of perfor-

mance.  They might succeed in this effort by

indicating that the school is not meeting the rec-

ommendations found in the educational litera-

ture (e.g., not providing time for teacher-guided

reflection; not providing for external supervi-

sion and safety training of the students at the

host organization location, and not providing

any evidence that the program has “improve[d]

the students’ ego and moral development” nor

any evidence that it has “promote[d] higher-

level thinking skills such as open-

mindedness.”)43   The lawyers might attempt to

demonstrate that the school won approval of

its program based on the three main justifica-

tions treated above but in actuality has provided

for only partial achievement of the personal

development purpose and neglected the intel-

lectual and academic purposes as well as the

civic education purposes.

The common emphasis and reliance on

the personal growth foundation for community

service stands out in a recent article that refers

to service learning for high school seniors.  In

reference to a program almost twenty years old

with weekly seminars, the principal, giving one

example only, wrote:

In a recent seminar, one student com-

mented on her experience visiting a nursing

home:

“They were playing Bingo, and this

lady who was blind wanted to play.  It

was sad.  But I was able to help her as

they read  out  the letters and numbers,

and it made me feel  good  to  be  there

for her.”

Such occasions provide students with the most

valuable experience of all: feeling needed by

others.44

Until changes such as the above men-
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tioned possibilities take place externally and

internally, the legal scene will be quiet regard-

ing mandated community service.  The legal

organizations will shift their attention to new

avenues of courtroom action involving “indi-

vidual liberty, free market solutions, and limited

government.”

In any case, school leaders have an

obligation to reconsider their implementation of

service learning as a reform initiative.  They need

to recognize profoundly that for a community

service program to be successful service learn-

ing must involve more than just the participat-

ing students and the director of the program.

Service learning must not be only an add-on.

It must become an integral part of the school

and community cultures, and it can do so only

when most teachers and citizens connect them-

selves with it.  Teachers will connect with ser-

vice learning when they build on it to teach their

content fields which is what they focus on.  When

teachers achieve the intellectual and academic

purposes of service learning with their students

through curricular integration and reflection, then

the entire program will benefit.  When teach-

ers, administrators, directors, and parents en-

gage students in examining and learning civic

responsibility in democratic life, then the entire

program will benefit.  When school leaders

coordinate well with community leaders and

establish a firm sense of good will, then the en-

tire program will benefit.  When the community

service program benefits in the above dimen-

sions, students will gain solidly in personal

growth.  In short, school leaders need to effect

a solid four-legged platform to support service

learning.45

School leaders have an obligation to

reconsider and restructure their community ser-

vice programs in three significant ways.  First,

they need to strengthen their efforts to achieve

the personal growth, cognitive, civic education,

and good will purposes of service learning.

Second, they need to provide ongoing staff

development training for teachers on how to

integrate service learning into the curriculum and

how to deliberately guide students in reflection

about their service learning experiences.  Third,

they need to establish a continual process of

evaluation of their programs to provide feed-

back data for improvement and positive public

relations.  School leaders need to know who is

shaping community opinion and which organi-

zations openly or covertly are active in the com-

munity.46

The payoff for reconsideration and re-

structuring will be multiple.  Community ser-

vice programs will become richer, stronger, and

in tune with the voluminous literature on service

learning that sets forth the historical, theoreti-

cal, and practical underpinnings of service learn-

ing.  Community service programs will gain sup-

port within the schools and outside in the com-

munity when all four justifications actually and

actively support service learning.  As a result

community service programs will hardly be vul-

nerable to legal challenges or political attacks

by local activists with destructive agendas be-
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cause these programs will be sound and worth-

while.  Community service programs will be

what theorists and practitioners intended: ini-

tiatives to strengthen education.
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TEXTBOOK RENTALS AND SCHOOL

FEES:  LEGAL IMPLICATIONS FOR

LOCAL SCHOOL DISTRICTS

Elizabeth T. Lugg, J.D., Ph.D.

Introduction

When providing for the establishment

of public schools, the State of Illinois included

in section 1 of article VIII of the Illinois state

constitution: “The general assembly shall pro-

vide a thorough and efficient system of free

schools, whereby all children of this state may

receive a good common school education.”1

Yet, as both public school administrators and

parents of public school children are well

aware, public schools in Illinois are far from free.

The majority of school districts across Illinois

legally charge parents for textbook “rentals” and

for miscellaneous supplies.2    It has become

politically popular to charge “user fees” rather

than for state legislatures to appropriate suffi-

cient funds to ensure that all children have ac-

cess to quality academic programs and school

activities.3

Statutory Basis for School Fees

To determine whether a public school

can charge or assess student fees, the state

constitution, state statutory laws, state regula-

tions, and school district rules must be carefully

analyzed to determine if such fees are valid.4

In Illinois the state constitution and the state

school statutes seem to be at odds.  As stated

above, the Illinois state constitution mandates

the general assembly to provide  a system of

free schools.5   It is stated in the constitution

that schools “shall be free.”6   Under any com-

mon definition this means that the public schools

should be without cost to those attending.

However, the state school statutes specifically

allow school boards of local school districts to

rent textbooks to the children of the district.

Section 10-22.25 of the Illinois School Code

provides that the school board shall have the

power “[t]o purchase textbooks and rent them

to the pupils.”7   While such a policy is not re-

quired by the law, it has become the common

practice throughout the state, thereby causing

schools not to be “free” at all.  How can these

two pieces of statutory law be reconciled?

Hamer v Board of Education of School Dist.

No. 1098

Not surprisingly it took a decision by

the Supreme Court of Illinois to make “sense”

out of these two seemingly contradictory stat-

utes.  In 1969 Paul Hamer, whose four chil-

dren  attended School District No. 109, was

asked to pay a textbook rental fee for each of

his children and was told that if he had  any

problems making the payment he could work

out a confidential arrangement with the trea-

surer of the district.  Although Hamer neither

paid the rental fee nor worked out an arrange-
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ment, his children were supplied with textbooks

for the 1969-70 school year.  Eventually as the

school year progressed and Hamer still failed

to pay the fee or to make other arrangements,

the textbooks were taken from his children.  It

was at this point that Hamer sued the school

district.

The constitutional arguments advanced

by Hamer at this point were numerous and in-

volved both the federal and the Illinois consti-

tution.9   Hamer never claimed that he was fi-

nancially unable to pay the textbook rental fee,

but rather that, as a taxpayer of District 109,

he had standing to challenge the constitutional-

ity of the law.  In short, Hamer argued that charg-

ing pupils for the use of textbooks violated sec-

tion 1 of article VIII of the Illinois constitution;

the exact dichotomy mentioned above.  In mak-

ing his argument to the court, Hamer cited pre-

cedent from Idaho and Michigan which held

that textbooks were a necessary part of edu-

cation therefore should be provided at no

charge.  Neither of the holdings, however, were

binding on the Illinois Supreme Court.

In making its decision, the Illinois Su-

preme Court first looked at a 1925 case Segar

v Board of Education of District of City of

Rockford10  in which it had found no authority

for the contention that a constitutional provi-

sion for “free schools” meant that textbooks

were required to be furnished free of charge.

The court was unimpressed with the later Idaho

and Michigan decisions which had been cited

by Hamer, and chose instead to decide the case

before it by looking to the “natural and popular

meaning of the language [free schools] used as

it was understood at the time the constitution

was adopted [in 1870].”11   Continuing with ex-

tremely narrow and rather convoluted reason-

ing, the court finally came to the following deci-

sion:

“ Our examination of the contem-

porary statutes, writings and well-

known practices convinces us that the

popular and natural meaning of the term

“free schools” at the time the constitu-

tion was adopted by the constitutional

convention and ratified by the voters

did not include furnishing textbooks to

the students at public expense. . . We

hold that section 1 of article VIII of our

constitution does not prohibit the legis-

lature from authorizing school boards

to purchase textbooks and rent them

to pupils.”

The obvious weakness with this rea-

soning is that there are numerous things which

were not considered necessary to a free com-

mon school education in 1870 which public

schools today would consider extremely nec-

essary, both legally and educationally (i.e. build-

ing administrators, integrated schools, technol-

ogy, a safe physical plant including indoor

plumbing).  Society has come a long way since

1870 in understanding what constitutes insidi-

ous discrimination and what is required for true

equal educational opportunity.  Requiring indi-

viduals to pay substantial sums, sometimes hun-
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dreds of dollars, to insure that they are in com-

pliance with the compulsory education laws of

the state of Illinois is starting to seem to many

to be a method by which school districts can

silently discriminate against certain segments of

the society.

When Hamer lost in 1970 he did not

give up.  In the 1977 case of Hamer v Bd. of

Ed. of Tp. High Sch. Dist.12  Paul Hamer

brought a class action suit as representative of

the class, on behalf of himself and all parents

and guardians of children attending school in

School District #113.13   This case brought up

many procedural issues regarding the class ac-

tion suit, thereby forcing the issue of the consti-

tutionality of textbook rental fees to the periph-

ery.  Ultimately Hamer was equally unsuccess-

ful at the appellate court level in declaring sec-

tion 10-22.25 of the school code unconstitu-

tional.  Consequently, the 1970 decision of the

Illinois Supreme Court continues to be the con-

trolling law on the issue of textbook fees in Illi-

nois.

Student Fee Waivers

Even after reviewing all of the elements,

including the Hamer case, listed above, an ex-

tremely important factor in determining whether

school fees are legal is the existence of a fee

waiver provision within the state statutes and

the actual availability of such waivers.  Although

19 of the 34 states which statutorily allow stu-

dent fees do have some type of statutory waiv-

ers for those unable to pay, the waiver provi-

sions either lack concrete eligibility requirements

or are too vague to offer any real legal protec-

tion for the children of the district.  Moreover,

if student fees make up the bulk of the discre-

tionary or “soft” money of individual schools,

administrators become increasingly hesitant to

waive school fees creating a conflict of interest

between the school district and the parents/chil-

dren it serves.  As a result, fee waiver programs

become highly prone to inadequate administra-

tion at the district and local level unless there

are explicit statewide eligibility and procedural

guidelines.14

Merely having a state statute allowing

for fee waivers such as section 10-22.25 of the

Illinois School Code, does not guarantee that

any given fee waiver program is adequate.

There exists in Illinois a statute which requires

the state board to regulate school districts to

adopt written fee waiver policies, and yet ma-

jor differences in those policies exist from dis-

trict to district.15   Illinois also requires school

districts to waive all fees assessed by the dis-

trict on children whose parents are unable to

afford them.16   Yet simply looking at the word-

ing of the statute shows the enormous discre-

tion which is left to the local district in deter-

mining what constitutes “unable to afford.”  The

result is that, even with the supposed statutory

safeguards, there still exist numerous inadequate

fee waiver programs across the state.

If children and their families are dis-

couraged from using the fee waiver program or
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are improperly denied fee waivers when re-

quested, the program is inadequate.  Individu-

als can be discouraged from using a fee waiver

program in various ways, including such com-

mon occurrences as not giving notice as to the

availability of fee waivers prior to registration

and the criteria for obtaining such a waiver, by

requiring parents to leave the registration line

and go to the office to obtain the proper forms

only to find that no one in the office knows

where the forms are, or by forcing parents to

register through a separate line clearly marked

“fee waivers” in an attempt to humiliate and

therefore discourage the application for such a

waiver.

One of the most deceptive policies that

a school can use to discourage low-income stu-

dents from selecting elective academic courses

with limited class size is to impede poor chil-

dren from registration until the fees are paid or

a fee waiver is formally granted.  This practice

prevents low-income students from registering

for elective classes that fill up within one to three

days after school registration begins and forces

them to select another elective that may not

match their educational interests; a form of

“economic tracking.”17   Illinois has a law which

forbids discrimination or punishment of any kind

against students whose parents are unable to

pay fees, and yet such “punishment” does con-

tinue to occur in some districts.18   Without state-

wide standards, and more importantly enforce-

ment of those standards, such abuses of fee

waiver programs will continue to occur.

Implications for Administrators

Despite any constitutional equal pro-

tection claims which may or may not be suc-

cessfully made, at this time, both through statu-

tory and common law, certain school fees are

legal in the state of Illinois.  That being the case,

what are the implications for public school ad-

ministrators?  Even though student fees such as

textbook rentals are legally permitted, local dis-

trict administrators need to continue monitor-

ing the policies of their districts to assure (1)

that the fees have been properly and legally

authorized by the school board; (2) that ad-

equate notice is given to students and their fami-

lies about fee waivers prior to registration; (3)

that the criteria which the district uses for eligi-

bility is valid and not arbitrary or discrimina-

tory; (4) that confidentiality is maintained

throughout the process of granting fee waivers;

and (5) that the process avoids stigma to those

individuals applying for the waiver.

Public school administrators should also

keep in mind that the controlling Illinois Su-

preme Court case on this issue, Hamer, is now

almost 30 years old.  It is a different court hear-

ing cases in a different time and a different so-

ciety today; a society much more attuned to

possible discrimination or unequal treatment of

any group.  Given the rather obscure reasoning

used in Hamer, it is not inconceivable that, if

given the right set of facts, pushed by the right

legal counsel, that the Hamer decision may not

ultimately be overturned.  The only proactive
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stance which can be taken against that possi-

bility is to be cautious as to the reliance which

any given school district puts on school fees.

Currently in Illinois, many districts are highly

reliant on students fees to make ends meet.

Should Hamer be overturned those districts

would be in a very uncomfortable position.

Now is not too early for all administrators to

take a look at their budgets to see where they

fall on the scale.
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THE NEW IDEA: CAN STUDENTS

WHO ARE DISCIPLINE PROBLEMS

CLAIM SPECIAL EDUCATION STA-

TUS TO AVOID SUSPENSION/EXPUL-

SION?

R. Andrew Lugg, Ph.D.

Ever since the Supreme Court’s deci-

sion in Honig v Doe1 , school administrators

have faced the restriction of ten days maximum

suspension for special education students or risk

litigation and censure over the iteration of the

student’s Free Appropriate Education (FAPE).

The new IDEA has addressed many concerns

about the suspension of a special education stu-

dent.  It has allowed special education students

to be suspended for a maximum of forty-five

days in cases where a special education stu-

dent knowingly was in possession of an illegal

drug or knowingly carried a firearm or other

weapon onto school property.  Despite the

problems for administrators in determining ex-

actly whether a student really knew or was ca-

pable of knowing what they were doing, this

provision of the revised IDEA is actually one

of the more administrator friendly provisions.

One provision, the sole purpose of which seems

to be to cause administrators headaches is sec-

tion 615.  Procedural Safeguards, subsection

(k) Placement in an Alternative Educational Set-

ting, subsection (8) Protections for Children not

yet Eligible for Special Education and Related

Services.

This provision of the new IDEA is pro-

vided in an attempt to clarify what a school

administrator is to do if a non-special educa-

tion student, on the verge of being suspended

or expelled, claims that he or she is entitled to

special education services and, therefore,

comes under the protections of the IDEA.  This

provision states that a non-special education

student “may assert any of the protections pro-

vided for . . . if the local educational agency

had knowledge (as determined in accordance

with this paragraph) that the child was a child

with a disability before the behavior that pre-

cipitated the disciplinary action occurred.”2

Thus, if a district can be determined to have

knowledge that a student was eligible for spe-

cial education services before the student com-

mitted the act that precipitated the disciplinary

action, they are entitled to all the protections of

the IDEA.

While on the face there seems to be

nothing legally new in this section of the IDEA,

the criteria of how a school district is deter-

mined to have knowledge that a student should

have been receiving special education services

contains a section which is extremely vague.

The new IDEA states under (B) Basis of

Knowledge, that:

(a) local educational agency shall be

deemed to have knowledge that a child

is a child with a disability if - (i) the par-

ent of the child has expressed concern

in writing (unless the parent is illiterate

or has a disability that prevents com-
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pliance with the requirements contained

in this clause) to personnel of the ap-

propriate education agency that the

child is in need of special education and

related services; (ii) the behavior or

performance of the child demon-

strates the need for such services

[author’s emphasis]; (iii) the parent of

the child has requested an evaluation

of the child pursuant to section 614; or

(iv) the teacher of the child, or other

personnel of the local education

agency, has expressed concern about

the behavior or performance of the

child to the director of special educa-

tion of such agency or to other person-

nel of the agency.3

Section (I), (ii), and (iv) are not new to

special education law.  In 1989 the Office of

Civil Rights (OCR) determined that a school

district had violated federal regulations when it

expelled a student with Attention Deficit Hy-

peractivity Disorder (ADHD) without examin-

ing the possibility that the student’s behavior may

have been caused by the student’s disability.

The student’s parents had requested that the

student be fully evaluated but the district had

failed to do so.  In a subsequent ruling in 1990,

OCR found that a school district had made an

illegal change of placement for a student that

the district had reason to believe had a disabil-

ity, but had failed to classify as such.4

In 1987, a federal district court held in

Doe v Rockingham School Board 5  that a stu-

dent suspected of having a disability was en-

titled to procedural safeguards.  The court ruled

that because that district had been informed of

the student’s learning disability by the student’s

psychologist, the district had prior knowledge

of the student’s disability and, therefore, the stu-

dent was entitled to the due process protec-

tions of the IDEA.  The court also ordered the

district to provide that student with an appro-

priate educational program.6   Thus, the idea

that non-identified students with disabilities are

still entitled to the protections, due process and

otherwise, of the IDEA has been recognized in

the case law of special education.  The limits

provided by the case law on how a non-dis-

abled student, who is being suspended or ex-

pelled, is to be identified by a school district as

potentially disabled fit within sections (I), (iii),

and (iv) of the new amendments to the IDEA.

One case that recognized the possible

abuse of the stay-put rule of the IDEA by non-

disabled students was the 1994 case of M.P. v

Governing Board of Grossmont Union

School District 7.  In M.P. a federal district

court in California noted that students without

disabilities could circumvent state education

laws and gain protection of the IDEA by claim-

ing to have disabilities.  In response to this the

Office of Special Education Programs (OSEP)

issued a memorandum that stated that students

not previously identified as eligible for protec-

tion under the IDEA could not invoke the stay-

put provision to avoid disciplinary sanctions such

as suspensions or expulsion.8   In cases in which
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a parent or student made a request for an evalu-

ation or due process hearing after the student

in question had already been suspended or ex-

pelled, school districts were not obligated to

reinstate the student to an in-school status dur-

ing the pendency of the evaluation or hearing.

This is because in cases such as this, the stay-

put placement would be the out-of-school

placement.9

Two appellate court decisions that deal

with the issue of disciplined students claiming

the protections of the IDEA are Hacienda La

Puente Unified School District of Los An-

geles v Honig10  and Rodiriecus L. v

Waukegan School District11.  In Hacienda the

U.S. Court of Appeals for the Ninth Circuit

affirmed the ruling of the hearing officer who

had overturned the school district’s expulsion

of a student who had been determined by the

school district not to be eligible for special edu-

cation services.  The student in question had

been expelled for frightening other students with

a starter pistol.  Prior to this incident the

student’s parents had requested that the stu-

dent receive a special education evaluation.

After evaluating the student, the district deter-

mined that the student did not meet the require-

ments for special education services.  After the

incident with the starter pistol, the student’s

parents requested a due process hearing to

determine the eligibility of the student for spe-

cial education services and to determine if the

misbehavior of the student was related to a dis-

ability.  The hearing officer determined that the

student was, contrary to the district’s evalua-

tion, Socially and Emotionally Disturbed (SED).

The hearing officer also ruled that the incident

with the starter pistol was a manifestation of

the student’s disability and that the school dis-

trict had denied the student the due process

rights of the IDEA by expelling him.  The dis-

trict was ordered to reinstate the student.12

The school district appealed this deci-

sion to district court, contending that it was nec-

essary for a student to be identified as having a

disability before the procedural safeguards of

the IDEA could be invoked.  Since the district’s

evaluation had determined that the student did

not have a disability, the district claimed that

the hearing officer did not have the jurisdiction

to consider the parent’s complaint.  The district

court found for the parents and the school dis-

trict appealed to the U.S. Court of Appeals for

the Ninth Circuit.

The appellate court upheld the lower

court’s ruling, holding that the hearing officer

did have jurisdiction to hold a hearing on such

issues, however, the court’s ruling avoided the

question of whether the stay-put provision pro-

hibited expulsion of students not diagnosed as

having disabilities.  The court stated that even if

a student had not been previously identified as

disabled, the student still had the right to raise

the question of an alleged disability in an IDEA

administrative due process hearing.  To rule

otherwise, the court stated, would violate the

core purpose of the IDEA, which is to prevent

school districts from indiscriminately excluding
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disabled students from educational opportuni-

ties.13

In 1996 the U.S. Court of Appeals for

the Seventh Circuit (the circuit which includes

Illinois) delivered an important ruling that up-

held the Office of Special Education Programs’

position on nondisabled students avoiding dis-

cipline by invoking the procedural protections

of the IDEA.  In Rodiriecus, the circuit court

upheld a lower court ruling that a student in

general education could not avoid expulsion by

claiming protection under the IDEA, unless the

school district knew or reasonably should have

known that the student had a disability.  The

court held that the school district had no rea-

son to suspect that the student in question had

a disability, even though he had a poor aca-

demic record and a history of disciplinary con-

tacts.  The idea that the student might have had

a disability was never suggested until he was

recommended for expulsion.

The appellate court stated that it was

impossible for the stay-put provision of the

IDEA to be automatically applied to every stu-

dent who applies for special education.  If this

were allowed, any disruptive non-disabled stu-

dent could forestall any attempts at discipline

by simply requesting an evaluation and demand-

ing to stay-put.  This, the court said, would dis-

rupt the already overburdened public school

system.  The Seventh Circuit Court of Appeals

did, however, concur with the Ninth Circuit

Court of Appeals’ decision, stating that in cases

involving a truly disabled student who had not

been previously identified, the stay-put provi-

sion is necessary to keep the student in school

until a hearing officer has resolved the dispute.14

The Seventh Circuit court also offered

guidance to other courts in determining whether

a school district had knowledge or should have

had knowledge that a student had a disability.

The court gave four factors that should be

weighed in making such a decision: 1) the like-

lihood that the student will succeed on the mer-

its of his or her claim; 2) the irreparability of the

harm to the student if the stay-put provision is

not invoked; 3) whether the potential harm to

the student outweighs the potential harm to the

school district; and 4) where does the public

interest lie.  The court also noted that the stu-

dent involved must be able to show that he or

she reasonably would have been found eligible

for special education services through the IDEA

administrative procedures.15

What these two cases tell us is that,

prior to the 1997 amendments to the IDEA, if

a general education student claimed due pro-

cess discipline protections under the IDEA

there were two possible outcomes.  These out-

comes were determined by whether a district

could be deemed as having or should have had

knowledge that the student in question was dis-

abled.  If the district had knowledge or reason-

ably should have known, as in the Hacienda

case, the district would be required to provide

the protections of the IDEA to the student in

question.  Conversely, if the school district did

not have knowledge that a student was disabled,
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they were not required to automatically pro-

vide the protections of the IDEA to any stu-

dent who applied for a special education evalu-

ation.  The new amendments to the IDEA seem

to reflect this prior case law, except for one

point.

In stipulating how a court or hearing

officer can determine if a school district has

knowledge that a student is eligible for disci-

plinary due process under the IDEA, the 1997

amendments state that a school district would

be deemed to have knowledge if  “the behav-

ior or performance of the child demonstrates

the need for such services.”16

With this definition the new amendments

to the IDEA seem to include a provision that

overturns the Seventh Circuit Court of Appeals’

ruling in Rodiriecus.  In Rodiriecus, the appel-

late court ruled that poor academic record and

a history of disciplinary contacts was not enough

to constitute knowledge on the district’s part of

the student being disabled.  Under the provi-

sions quoted above, a hearing officer or court

might rule that such a student record could con-

stitute knowledge on the part of the district that

the student in question is eligible for the protec-

tions of the IDEA.  The regulations put forth by

the Department of Education, that purportedly

were suppose to clear-up the many discrepan-

cies in the 1997 amendment, do not even men-

tion this issue.

The implications of this broad defini-

tion of knowledge are potentially troubling for

school districts.  How does a school district

judge whether it can be said to have knowl-

edge under such a guideline?  The answer is

that, at present, it cannot.  The future holds the

answer to this question in either revised regula-

tions from the Department of Education or, more

unfortunately, in case law from litigation.  The

practical implications for school districts is, that

until this issue is addressed in some manner, they

need to be cautious and conservative in their

handling of suspension and expulsion proceed-

ings.  If a student who is about to be suspended

or expelled has a past history of similar mis-

conduct, it would be prudent for the district to

perform an expedited evaluation of him or her,

similar to the one required when an evaluation

is requested by a student of his or her parents

after a disciplinary proceeding has begun.  While

this is yet more unneeded paperwork and bu-

reaucracy for districts, it would be wise for them

to be cautious, as no district wishes to be the

one involved in the possible litigation which

could ultimately settle this issue.
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COURT LIP SYNCS TO GOSS v. LOPEZ

Paul C. Burton, J.D., M.S.Ed.

Smith v. Severn and North Boone Comm.

Sch. Dist. 200,  No. 96-1563 (7th Cir. Nov.

13, 1997).

Facts of the Case

On Friday, October 14, 1994, North

Boone High School District 200 Principal

Karen Severn supervised the homecoming as-

sembly, an event including a lip-sync contest.

She had taken precautions to avoid the previ-

ous year’s disruption which consisted of per-

formances by several students, including Bran-

don Smith and friends, which was “determined

to be inappropriate for a school assembly (i.e.

repeated crotch grabbing and other tasteless

conduct.)”  The crotch-grabbing plus resulted

in “disqualification” and “verbal admonishment.”

Precautions for 1994 included notice to all stu-

dents that signing up for the contest and prior

approval of routines was required.  Brandon

and friends did not sign up or receive approval.

Instead, they conspired with another group to

sign up to perform a number from the musical

“Grease,” with intentions to rush on stage dur-

ing that performance, chase the “Grease” per-

formers off stage, and do a rendition of “Angel

of Death” by Slayer. Disguised with face

makeup and body paint, Brandon and friends

prepared to execute their plan.  Faculty mem-

ber Barb Fedderson, responsible for the lip sync

contest, saw Brandon and company preparing

to take the stage and told him, “don’t do any-

thing you’ll regret.”  Brandon and friends ex-

ecuted their plan while the video camera re-

corded Severn's unsuccessful attempts to close

the stage curtain on the group.

In the performance, Brandon and his

group made a mock attack on a woman and

her child.  After the woman was knocked to

the ground, Brandon produced a chain saw

which he lifted to his groin area in simulation of

an erect penis.  He then approached the woman

and child and pretended to mutilate the woman

with the chain saw while his friends joined in

beating her with their guitars.

Severn contacted Cheryl Smith,

Brandon’s mother, on Monday, October 17,

setting a meeting for Tuesday, October 18.  At

the Tuesday meeting, attended by Severn, Bran-

don, Mrs. Smith, and Fedderson, a discussion

of the incident took place, including a showing

of the video tape of the lip-sync performances

and the reaffirmation of Fedderson’s “warning.”

At the conclusion of the meeting, Severn in-

formed Mrs. Smith that Brandon was sus-

pended for three days “for his insubordinate

conduct.”  Mrs. Smith was informed that she

could appeal the suspension.  Severns then sent

written notice that Brandon was suspended for

disorderly conduct, weapons, insubordination,

and gang activity.  The notice included the right

to appeal, which Mrs. Smith requested and was

granted by the school board on January 24,

1995.
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The hearing involved a great deal of

discussion regarding the status of school work

completed during suspensions.  As a result of

the suspension, Brandon’s grades in P.E. and

English were affected.  Mrs. Smith filed suit and

Brandon graduated. The suit claimed violation

of due process and equal protection rights as

guaranteed under both U.S. and Illinois Con-

stitutions.

Smith filed in Illinois court, and the dis-

trict at their option removed the claim to fed-

eral district court.  The school district moved

for summary judgment on the federal claims,

and a magistrate judge ordered Smith to file a

response in approximately 30 days.  Nothing

was filed for 3 months, until the day before the

hearing.

RATIONALE AND DECISION OF THE

COURT

Due Process

In determining whether Mrs. Smith’s

procedural due process claim was meritorious,

the court turned to Goss v. Lopez, 419 U.S.

565 (1975).  In that case, the U.S. Supreme

Court held that students of state established and

maintained schools have both liberty and prop-

erty interests in their attendance.  The conse-

quence of having these Constitutional-based

interests in school attendance give rise to due

process protection when deprivation of those

rights occurs. In Lopez the Court articulated

that minimal due process is warranted in state

school suspension cases of 10 days or less.  In

other due process cases, the Court had recog-

nized that “at the very least” due process con-

sists of “prior notice and an opportunity to be

heard in a manner appropriate to the nature of

the case.” Id. at 579 (citing Mullane v. Cen-

tral Hanover Trust Co., 339 U.S. 306, 313

(1950).  Applying this de minimis general due

process requirement to the state school sus-

pension of 10 days or less context, the Court

specifically stated that due process consists of

being given “oral or written notice of the charges

[against him] and if he denies them, an expla-

nation of the evidence the authorities have and

the opportunity to present his side of the story.”

Id. at 581.

The 7th Circuit Court noted that

Severns handling of the suspension of Brandon

satisfied the Lopez due process requirements.

Fedderson had warned Brandon not to break

school rules.  Severn’s had notified Mrs. Smith

of the Brandon’s behavior (notice of charges),

played the videotape of the incident at the Oc-

tober 18th meeting (evidence and pre-suspen-

sion hearing), given Mrs. Smith and Brandon

an opportunity to tell their version of the events

(opportunity to be heard), then notified Mrs.

Smith that Brandon was suspended for 3 days

for insubordination (notice of suspension and

reason).  The Court went on to say that Severn’s

adding of additional charges to the written sus-

pension notice was of no matter because there

was one proper charge, that the school board
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review of the suspension was completely gra-

tuitous as it was not required by due process

guidelines, and thus did not give rise to any ad-

ditional due process rights.

Equal Protection

The manner in which a court applies

analysis to a claim of violated equal protection

depends on whether the nature of the violation

is to a fundamental right, a suspect class, or to

a state action involving neither.  A fundamental

rights claim is scrutinized for explicit or implicit

guarantee by the U.S. Constitution.  As public

education is not mentioned in the U.S. Consti-

tution either explicitly or implicitly, it is not a

fundamental right, and thus does not give rise

to strict scrutiny.  See San Antonio Ind. Sch.

Dist. v. Rodriguez, 411 U.S. 1 (1973).  Be-

cause students generally are not a suspect class,

no heightened scrutiny is applied to school sus-

pension cases.  Absent a fundamental right or

suspect class, analysis is applied on a rational

basis.  A rational basis analysis requires defer-

ence to rational state action addressing a legiti-

mate state interest.  A state’s conduct will not

be disturbed “as long as it is rationally related

to a legitimate state interest.”

The Court in Smith stated that there

was, “without a doubt,” a rational basis to sup-

port the suspension of Brandon, and noted four

characteristics that placed him outside the class

of students similarly situated as participants in

the lip sync contest.  Brandon had been ad-

monished the previous year for inappropriate

behavior at the lip sync contest, he ignored

Fedderson’s warning, he brought a chain saw

and live boa to school (no other student did

this), and “he was the only student who wielded

a chain saw in a sexually explicit manner” and

then used it to graphically depict mutilation of a

woman and child.  As no evidence exists that

any other students engaged in similar conduct,

“Severn was free, within reason, to fashion a

remedy appropriate to the particular circum-

stances.”

Affirmed.

Implications for School Administrators

The 7th Circuit Court was not humored

by Mrs. Smith’s suit.  Stating in unequivocal

terms that the suit was “plainly frivolous,” and

characterizing the litigation as based on the

“wholly unremarkable disciplinary action of a

modest suspension,” the Court made the re-

markable observation that:

[s]omething has gone badly wrong

when the scarce judicial resources of

the federal courts are brought to bear

on a case which has so little merit as

this one.  This is the type of case which

trivializes the work of the courts and

the Constitution we seek to interpret.

Moreover, these cases divert judicial

energy from litigants who have serious

and valid claims.  Sanctions were not

sought in this case, so we take no ac-



Vol. 18, No. 2, 1998, pp. 41-8076

tion in this regard, but in our view, this

type suit exemplifies the frivolous liti-

gation that Federal Rule of Civil Pro-

cedure 11 and Federal Rule Appellate

Procedure 38 are intended to deter.

The fact that courts are very reluctant

to impose sanctions for the filing of frivolous

suits should not deter school board attorneys

from seeking sanctions in appropriate cases.

The court’s reluctance to impose the sanctions

should be the primary safeguard, not the school

board attorneys failure to seek imposition.

School administrators aware of court proce-

dures and options can ask school board attor-

neys for an explanation of why certain courses

of action are or are not taken, including the

seeking of sanctions against attorneys who file

frivolous suits against school districts and their

employees.  The answers can provide insight

and substantive evaluative material to facilitate

attorney and firm evaluation.  The adoption of

Federal Rule of Civil Procedure 11 should have

tolled the passing of any “old boys club” of at-

torneys subordinating everything to avoid of-

fending fellow attorneys.  Defending frivolous

suits is a time consuming and expensive busi-

ness for school districts who have limited time

and resources.  In its own subtle and judicial

manner, the 7th Circuit appears to be encour-

aging proper use of Rule 11.  School adminis-

trators and school boards should join the en-

couragement.
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FOR WHOM THE STATUTE TOLLS:

INDECENT LIBERTIES WITH SCHOOL

CHILDREN

Paul C. Burton, J.D., M.S.Ed.

People v. Laughlin,  No. 2-97-0125 (2d Cir.

IL., Dec. 2, 1997).

Facts of the Case

While a teacher at Crystal Lake’s North

Junior High School in the late 1970’s, Virgil

Laughlin was accused of touching the genitals

of a student.  He resigned and moved to Ne-

braska in June, 1979.  In October, 1995,

Laughlin was charged in Illinois with having

“sexual contact with three underage boys be-

tween August, 1977 and June, 1979.”  The stat-

ute of limitations under which Laughlin could

be charged 18 years after the alleged incidents,

720 ILCS 5/3-7 (West 1996), sections 3-7 of

the Illinois Criminal Code, as explained by the

Court, specifies that the normal 3 year period

“within which a [felony] prosecution must be

commenced does not include any period” that,

quoting the statute, “defendant is not usually and

publicly resident within this State.” 720 ILCS

5/3-7(a) (West 1996).  Laughlin was convicted

and sentenced to 54 months.  He appealed his

conviction arguing that the tolling provision of

the Criminal Code, quoted supra, is unconsti-

tutional because it infringes upon his fundamental

right to travel, is vague, and creates an imper-

missible distinction between Illinois resident’s

and those not usually or publicly resident.

Rationale and Decision of the Court

Laughlin’s burden, as the party chal-

lenging the statute’s constitutionality, was to

demonstrate its invalidity.  The Court reasoned

that Illinois common law presumes statutory

constitutionality and resolves reasonable doubts

in favor of upholding the legislation.  Laughlin

argued that the statute of limitations vests rights

protected by both U.S. and Illinois constitu-

tions.  The Court found Laughlin’s arguments

without merit, stating that “Defendant never

states what these rights are.  We will not re-

search and argue defendant’s case for him, and

we will not address this argument.”

Laughlin further argued that the statu-

tory phrase “usually and publicly resident within

this State” is vague and thus violates his due

process rights.  The Court found this argument

to be without merit as “[A]ny ambiguity that

defendant claims is contained in the statute does

not apply to him, as he clearly was not resident

in Illinois, either usually or publicly, since June,

1979.”

Turning his argument to U.S. Constitu-

tional Equal Protection Clause requirements of

the Fourteenth Amendment, U.S. Const.,

Amend XIV, likewise required by Article 1,

Section 2, of the Illinois Constitution, Ill. Const.

1970, art/1, sec. 2, Laughlin contended that the

statute creates impermissible distinction be-
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tween Illinois residents and those not usually or

publicly resident.  Observing that both consti-

tutional equal protection claims are subject to

the same analysis, the Court stated that under

equal protection the state is required to deal

with similarly situated individuals in a similar

manner, but that treating different classes dif-

ferently does not violate that prohibition as long

as the division of people is not for reasons un-

related to the legislation.  The level of scrutiny

applied to any statutory analysis depends upon

the statute’s creation of classifications or im-

pingement upon constitutional rights.  Suspect

classes created by a statute, such as race, or

infringement upon a fundamental right, trigger

strict scrutiny.  Statutes will not survive strict

scrutiny application unless the legislation is nec-

essary to promote a compelling state interest

and is narrowly tailored to serve that purpose.

Legislation not impinging upon fundamental

rights or creating suspect classifications will be

subject only to less stringent rational basis

analysis.  Rational basis analysis is limited and

deferential.  If  “any statement of facts can rea-

sonably be conceived to justify the statute it will

be upheld.”  Applying that law to the facts in

Laughlin’s case, the Court found that a rational

basis analysis was applicable, and that the right

to travel was limited.  “A person who has com-

mitted an offense punishable by imprisonment

has only a qualified federal right to leave a ju-

risdiction prior to arrest or conviction.”  In ad-

dition, a person has a right to defend himself

from charges before evidence becomes “ob-

scured by time,” but no right to be arrested once

a crime has occurred.  Finding no impingement

upon a fundamental right, or the creation of a

suspect classification, by the statute in ques-

tion, the Court applied a rational basis test and

found the state has a rational basis for the stat-

ute.  Noting that “a statute of limitations is a

legislative assessment of relative interests of the

state and a defendant in administering and re-

ceiving justice,” the Court dismissed Laughlin’s

appeal and affirmed the lower court’s convic-

tion.

Implications for School Administrators

If there was sufficient evidence to con-

vict Laughlin some 20 years after the indecent

liberties occurrences, a substantial question

exists regarding the failure to criminally pros-

ecute the case when discovered.  The Court’s

opinion indicates the school accepted Laughlin’s

resignation following “a complaint that defen-

dant had touched the genitals of a student at

the school.”  There is insufficient information to

determine whether the school actually accepted

Laughlin’s resignation, whether that action was

simply an easy way out for the district at the

time, or if any number of possible reasonable

explanations existed for allowing the accusa-

tion to go unprosecuted.  The unfortunate fact

appears to be that accepting resignations from

teachers accused of serious offenses was stan-

dard practice in the school business at one time.

That practice, if applicable in this case, seri-
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ously jeopardized both the potential for service

of justice and placed other children at increased

risk of being molested.  Laughlin was convicted

and justice was eventually administered.  School

district acceptance of resignations as an easy

way to deal with criminal accusations deserves

conviction too.  School children as potential

future victims cry out for all school administra-

tors to follow the lead of those who vigorously

pursue criminal accusations to ensure the ser-

vice of justice for all involved, including both

innocent teachers and students..

Paul C. Burton, J.D., M. S. Ed. is an attor-

ney, a former school superintendent, asso-

ciate editor of the Illinois State School Law

Quarterly, and a candidate for the Doctor

of Philosophy Degree at Illinois State Uni-

versity, Normal, Illinois.
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