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MANDATED COMMUNITY SERVICE:
LAW, DATA AND RECOMMENDA-
TIONS*

Ronald T. Hyman, Esq.

* Revised and expanded version of apaper pre-
sented at the 43rd Annual Conference of the
Education Law Association, November 20-22,
1997, Seettle, Washington.

The past decadebeginningin 1987 has
givenriseto acluster of reforminitiativesto
improve American schools, especidly thepublic
elementary, middle, and high schools. Theini-
tiativesinclude, among others, charter schoals,
vouchersfor school choice, single-sex schooals,
single-race schools, site-based school manage-
ment, drug testing for athletes, portfolio assess-
ment, school prayer, curriculum standardsinthe
variousacademic aress, naiond gods, nationa
academictesting, stricter dresscodesand uni-
forms, increased use of computer-based teach-
ing, distancelearning viahigh technology, home
schooling, and servicelearning, alsoknown as
community service,

Whilesomeof theinitiatives, such as
nationd goa sand distancelearning, did not give
riseto seriouslegal issues, othersdid. For ex-
ample, thevouchersfor school choiceinitiative
raised issuesrelated to thereligion clauses of
theFirst Amendment (use of tax money to send
students to parochial schools), and the drug
testing initiativeinvolvedthesearchand seizure
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provision of the Fourth Amendment (intrusive-
nessof thetest into the expectation of privacy
during the performanceof bodily functions, sa-
zureof aurinesample, andindividuaized sus-
picion).

| shall not engagehereintryingtoes-
tablish acontest concerning whether theinitia-
tiveswith seriouslegal ramificationsaremore
profound and significant for our country than
thosewithout such legal issues. Nor shdl | en-
gageintryingto assesswhichissuewithlegal
ramificationsisjurisorudentially most complex
and significant to our established understand-
ing of fundamental congtitutiond rights. | only
submit to you herethat theinitiative of man-
dated community serviceasahigh school re-
quirement for graduation has evoked serious
legal challengesgrounded intheFirst, Thir-
teenth, and Fourteenth Amendmentsand that
they deserveour close attention. Thesechal-
lenges can serve asawindow for examining
theinitiativeanditsroleinthereform of Ameri-
can public schools. | shal start withthelegal
issuesand then turnto other coreissuesof the
initiative,

LEGALASPECTSOFMANDATED COM-
MUNITY SERVICE: 1997 UPDATE!

To date three cases from Pennsylva-
nia, New York and North Carolina together
constitute the spectrum of legal challengesto
mandated community service. Thesecasesfrom
the Third, Second, and Fourth Circuitswere,
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in chronological order, Seirer v. Bethlehem
Area School District,? Immediato v. Rye
Neck School District,® and Herndon v.

Chapel Hill-Carrboro City Board of Educa-

tion.* All three community service programs
inthe Bethlehem, Rye Neck, and Chapdl Hill

high schoolsrequired studentsto completea
minimum number of servicehours(sixty, forty,

and fifty, respectively) without pay for oneor
more private or public nonprofit organizations
that servethe community, but students could
not displace paid employees.

Studentscould choosean organization
fromapre-gpproved list or submit their choices
of non-listed groupsfor approval. Variations
regarding someadminigrativeand curricular de-
tailsexisted. However, they werenot critical
tothe central idea: community servicewasa
requirement for graduation. Therequirement
was based on the beliefsthat a service experi-
enceiseducative and that community service
primarily benefitsthestudentsascitizensliving
inademacratic community rather than theindi-
vidud, direct recipientsof student service.

Thelegd chdlengesby highschool stu-
dents and parents involved a total of five
clamedviolationsof theFirst, Thirteenth, and
Fourteenth Amendmentsto the Constitution.
Nosingleclamwascommontoall three cases
whenwecongder therr litigation historiesfrom
federd district court to appel late court to peti-
tion to the Supreme Court for writ of certiorari
(SeeFigurel).
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Figurel

M andated Community Service: Litigation Scorecard

Hantiff Clams

Students Parents

1stA. 13thA. 14th A. 14th A. 14th A.
Express  Inval. Persond Privacy  Parentd

Bdief Servit. Liberty Liberty

Dist. Ct. Y Y
Seirer v.
Bethlehem  3rd Cir.App. Y Y

Petit. Cert. Y Y

Dist. Ct. Y Y Y Y
Immediato v. 2nd Cir.App. Y Y Y Y
Rye Neck

Petit. Cert. Y Y

Dist. Ct. Y Y Y Y
Herndonv.  4th Cir. App. Y Y Y
Chapel Hill

Petit. Cert. Y Y

Y =Yes, brought by plaintiff
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Only in Seirer did the students con-
tend that “ performing mandatory community
serviceisexpressive conduct becauseit forces
themto declareabelief inthevalue of altru-
ism.”> Assuch, they claimed that mandatory
community servicewasaviolation of their First
Amendment rights. The Third Circuit framed
thisFirs Amendment issueinitsownway, ask-
ing whether the act of performing community
serviceisan affirmation of abelief. Thecourt
concluded, based on aprecedent from 1977,°
that the performance of community servicedid
not intend to convey aspecid messageto mem-
bers of the community and that community
memberswerelikely to perceive studentsas
simply completing their graduation require-
ments.” In short, mandatory community ser-
vice condtituted non-expressive conduct; there-
fore, the First Amendment did not protect the
students.

Inal three casesthe studentsand par-
entsclaimed violationsof their Thirteenthand
Fourteenth Amendment rights. The students
clamed that unpaid mandatory community ser-
vice constituted involuntary servitude aspro-
hibitedinthe Thirteenth Amendment, whichwas
ratifiedin 1865. All threegppdllatecourts, led
by theThird Circuit, denied thestudents claims
and confined the Thirteenth Amendment to
“gtuationsakintoAfricandavery.”® Thecourts
stated that the students had options, such as
attending another school,® and that the com-
munity servicerequirement wasin“noway com-
parableto the horribleinjustice of human da-
very.” 1
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Theparentsof thestudentsasserted that
they haveacondtitutiond liberty right, asfound
inthe Fourteenth Amendment, to havethe pri-
mary responsi bility for rearing and educating
their children. Thisright, they clamed, permits
them to exempt their children from mandated
community service. The parentsfurther re-
guested the courtsto apply aheightened level
of review (strict scrutiny) becausethelr liberty
right, they claimed, isafundamental constitu-
tiona one. Thecourtsacknowledged that par-
entsdo have asubstantive due processliberty
rightintheupbringing of their children.* How-
ever, without explicit direction from the Su-
preme Court the courts refused to break tradi-
tion by applying aheightened standard of re-
view instead of thelower rational basisstan-
dard. Thecourtsthen held that the community
servicerequirement met therationa bassstan-
dard and that the parentsdid not havetheright
in education to be“ unfettered by reasonable
government regulation.” 2

The students, liketheir parents, also
clamed violationsof their Fourteenth Amend-
ment due processliberty rights. They, too, re-
quested astrict scrutiny level of review. The
courtsrejected their claimsbecause 1) the stu-
dentscited no precedentsto support their as-
sertion that the decision to help othershasal-
ways been |eft to individual conscience and
belief and 2) there existed no precedent that
individua choicecondtituted afundamentd right
implicitinthe ordered concept of liberty such
that it earned atrict scrutiny review.® In short,
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the courtswerereluctant “to expand the sub-
gantivereach” of the Congtitution’sclauses.™

Finally, the studentsalso claimed vio-
lationsof their Fourteenth Amendment substan-
tivedue process privacy rights. The students
clamedthat in discussing their community ser-
vicewiththeir teachersand classmatesandin
reporting their serviceto thedirectorsof the
schools' programsthey would berequired to
disclose personad information protected by the
Congtitution. The courtsheld that evenif the
studentshad such aprivacy right, community
serviceprogramsfurthered the state slegitimate
educationd interest and that disclosure, if any,
of persond informationwasminima (thatis, no
moreinvasion of privacy than existedinmore
traditional school assgnments).’

In summary, thelower courtsrejected
all fiveclaimsbrought in the three cases; the
Supreme Court denied certiorari in each case
on atotal of four separate claims (the privacy
clamwasnever brought to the attention of the
highest court, asshownin Figure 1); al deci-
sionswere unanimous; and the courtstook a
“contextual approach”*® in deciding the cases
not only asexplicitly mentioned with regard to
the Thirteenth Amendment daimbutwithdl five
conditutiona cdlams. Thechalenged mandated
community serviceprogramsdid not violateany
claimed constitutiond rights, accordingtothe
judgesinthesethree cases.

EDUCATIONAL ASPECTS

Justification Bases (Purposes)

Educational leadersand parents must
cons der somefundamental educationa issues
whenthey begin to discussimplementing com-
munity serviceasarequirement for graduation
fromhighschool. They dsomust continuethear
consideration periodically whether or not they
have ingtituted a program for their schools.
School |eaders must decide the goal or pur-
poseof community serviceso they canjustify
incorporating aserviceelement into their re-
quired curriculums. Thegoa or purpose pro-
videscoherenceand directionto aprogram and
themyriad of detailsthat flow from requiring
sudentsto perform community service. A com-
munity servicerequirement explicitly involvesa
groundinginvauesand leadsto theteaching of
values, asituation that always evokesrobust
controversy among taxpayers.

Threemainjudtifications, or purposes,
of mandated community serviceexist. Themost
common of the three centers on the psycho-
logicd and socid devel opment benefitsstudents
arelikely toreceivefromparticipatinginsucha
program. Indeed, the Bethlehem, Rye Neck,
and Chapel Hill high schoolsemphasized the
persona growth that studentsgain from serv-
ingthecommunity. That isto say, Sudentsgain
asense of worth, pride, confidence, compe-
tence, salf-awareness, usefulness, and self-es-
teem.r” The courts accepted thistype of justi-
fication.
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The second justification centersonthe
cognitive, or intellectual and academic, benefits
sudentsarelikely togainfrom participatingin
such aprogram and from reflecting upon their
experiences. Reflection viadiscussing, read-
ing, writing, and other meansunder the guid-
ance of their teachersto probe the meaning of
their serviceleads studentsto knowledge about
the structure and problems of a democratic
community. Studentslearn substantive content
inscience, socia studies, and other academic
areas asteachers and studentsrel ate the ser-
vice projectsto the content under study. Re-
flection also fostersthe devel opment of cogni-
tiveand socia skills, such asproblem solving
and communication. Further, asthe students
look beyond their persond livesand local com-
munitiesand ascommunity servicebecomesan
exteng on of theacademic curriculum, students
canlearntheskillsof publiclife, suchaspublic
gpeaking, organi zing meetings, and developing
civicactionplans® The defendant schoolsal-
luded to but did not emphasizethistypeof justi-
ficationinthethreecourt cases. Theintellec-
tud and academicjudtificationisnot onethat is
commonly emphasized, judging fromthelitera-
ture examining and criticizing the manner in
which most community service programsactu-
ally operate.”® The courtsalso accepted this
typeof justificationin that the material before
themincluded acknowledgment of and refer-
encetoitselements.

Thethirdjustification centersoncivic
education. Thisjustificationfocusesontheben-

lllinois State School Law Quarterly

efitsthat thestudentsand thecommunity at large
gainfromthe development of socia responsi-
bility. Democracy cannot survivewithout the
active participation of citizens in their
community’slife. Servicetothecommunityis
anobligationweall have. Itisapricewe pay
for ademocraticlife. Servicelearning teaches
studentsthe value of community lifeand their
respons bilitiesto the community that hasnur-
tured them. Community service, therefore, fos-
tersasense of community intheyouth of the
community. The courtsdid accept thisjustifi-
cationinthat it, too, wasincluded in alist of
seventeen purposes of the Bethlehem High
School community service program. For ex-
ample, purpose number sevenis“to help stu-
dentsunderstand their responsibilitiesasciti-
zensindealingwith community issues.”

A minor, fourth typeof justificationfo-
cuses not on the benefitsto be gained by the
students but on the benefits obtained by the
community at large and, thereby, on thegood
will established between the school and the
community. Thisgoodwill justificationisre-
lated to, but not the sameas, thethird oneabove
that focuses on a philosophical, or political
theory, gain by thecommunity. Thegaininthis
justificationisaconcrete onein termsof eco-
nomicsand community relations. Thisfourth
justification centersspecifically onthegain of
civic organizationsfrom thework of the stu-
dents, on the money saved by the community
by having freelabor from the students, and the
senseof goodwill created withthecommunity’s
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adultsfrom recognizing that the studentsare
hel ping thecommunity by partidly paying back
the costs of their free schooling. The defense
lawyersfor thethree challenged programsdid
not present thesebenefitstothecourts®  Thus,
these courts did not have the opportunity to
comment on thistype of justification. How-
ever, inaprior caseinvolving required work in
the school cafeteriaby studentsin gradesfour
through twelve the court upheld the program
on the basisthat studentswere helping tore-
pay the cost of apublic school education.? In
retrospect, had the defenselawyersin Seirer,
Immediato, and Herndon added this fourth
typeof justification, the courtsprobably would
have acceptedit, too.

Recent Survey Dataof Students®

Most of the dataavail able on the reac-
tionsof studentsto mandated community ser-
viceisanecdotd by thestudentsand their teach-
ers, or the dataaretheresult of unstructured
interviewsof only severa studentsat agiven
school. Inan effort to gather some survey data
systematically, agroup of seminar sudentsand
| during the Fall 1996 semester designed a
questionnairefor studentswho were participat-
inginsarvicelearningin New Jersey publichigh
schools. Our survey questionnaire (see Ap-
pendix) had two parts. Part 1 consisted of a
30-itemlist of statementsto which studentsre-
sponded on a4-point scale of Strongly Agree
(4), Somewhat Agree(3), Somewhat Disagree

(2), and Strongly Disagree (1). Part 2 con-
sisted of one open-ended item seeking infor-
mation on needed improvement inthestudent’s
servicelearning program. (Wearenow inthe
processof refining the survey questionnaire.)

The 30-itemsreflect our reading of the
literature,* our interviewswith studentsand
teachers, and our view of thelearning theory,
justifications, and legal issuesinvolvedin ser-
vicelearning. For example, becausewewere
derttoliability and risk management issues, we
included anitem about safety training; because
we noted Judge Brieant’s®® negative remark
about service learning in Immediato we in-
cluded anitem about the possibility of learning
morefrom an extracoursethan from participa-
tioninacommunity serviceproject. Thethirty
itemsfall unevenly into Six general categories:
Givingtothe Community; Learning Beyondthe
Classroom; Personal Reflection; Peer Support;
Family Support; and Curricular Support.

Thedatawehave sofar comefrom 87
studentsin aNew Jersey public high school.
Thesestudentsconstituted dl the studentswill-
ing and availableto completethesurvey at a
student assembly during the Spring 1997 se-
mester. The students made up about 50 per-
cent of the entire number of students partici-
pating inthecommunity service programonthat
spring day. Althoughwewerenot ableto per-
form more than computation of mean scores
and some crosstabulations, wedid obtainin-
formationimportanttous.

Theitemswith thefour highest mean
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scores(thatis, closestto Strongly Agree) were:
My family supports my community service
(3.58); thecommunity servicethat | doismean-
ingful tome (3:45); | believeinthegodsof our
community serviceprogram (3:43); and | fedl
glad when | do community servicethrough my
school (3.38). Theitemswiththefour lowest
mean scores (that is, closest to Strongly Dis-
agree) were: Inmy school thecommunity ser-
viceprogramisintegrated primarily with oneof
my courses (1.68); | received safety training
for my community servicework (2.00); | dis-
cussmy community servicewith my teachers
and the discussionshelp meto understand my
service experience better (2.01); and | would
belearning morewith an extracourseinstead
of performing community service(2.06).

Two cross-tabulations of items are of
particular note. We cross-tabulated items 15
and 7 (integration with acourse and personal
meaningfulness, respectively). Inthe4x4 cross
tabul ation matrix the highest number of re-
sponsesinasingle cell wasinthecell formed
by Strongly Agree on meaningful nessof com-
munity servicewith Strongly Disagreeoninte-
gration of integration of community serviceinto
theongoing curriculum. Thissinglecell wasa
corner cell of the 16-cell matrix, indicating two
extremeresponses. Specifically, 23 students
of the 79 responding to these two questions
reported that they found very high personal
meaningfulnesseventhoughtherewasvery low
integration of their servicewiththeir courses.

Wealso cross-tabulated items 14 and
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7 (schools should require community service
and persona meaningfulness, respectively). In
thiscrosstabul ation matrix the highest number
of responsesin asingle cell wasin the cell
formed by Strongly Agree on meaningfulness
of community servicewith Strongly Agreewith
meaking community serviceagradugionrequire-
ment. Thissinglecell wasasoacorner cell of
the 16-cell matrix, indicating two extremere-
sponses. Specifically, 26 students of the 82
responding to both questions combined very
high persona meaningfulnesswiththeir belief
that community serviceshould berequired. In
other words, for these studentsthe requirement
of community servicedid not detract fromthe
high degree of meaningfulnessof their service
learning project.

Thedatawe collected are not surpris-
ingat all. They corroboratewnhat theliterature
and our interviewsindicate. Thestudentssup-
ported their school programintermsof goals
andlearning, found their servicelearning mean-
ingful, and were glad when they hel ped other
people. Most of all, studentsrecognized that
their familiessupport servicelearning, afact that
many teachersand administratorstreet lightly
and do not build upon. Atthesametime, the
studentsacknowledged that their school hasnot
dedlt with the supervision and risk-management
aspectsof servicelearningintermsof training
studentsfor the servicetasksthey performor
theneedfor training in safety measuresfor those
tasks. Nor doestheir school integrate the ser-
vicelearning projectswith academic courses
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wheretheir teacherscanrelatetheir projectsto
course content.

Unfortunately, theliteratureindicatesa
similar lack of integration of servicelearning
with academic coursesaswell asalack of struc-
tured and guided reflection on the service ex-
perience. Thisisso despitethe strong advo-
cacy of integration and reflectionintheeduca
tionliterature. Nevertheless, studentsin gen-
erd arepositiveabout servicelearningevenwith
itsapparent limitationsasit iscurrently insti-
tutedintheschoolsby andlarge.

In another study doneat RutgersUni-
versty,® unrelated to my work and coinciden-
tally conducted in the sametime period from
1995-1997, adoctoral student examined the
impact of servicelearning on self-esteem (the
persona growth justification) and civicinclu-
son(civiceducationjudtification). Inthat Sudy
self-esteem isdefined as* the extent to which
oneprizes, values, approves, or likesonesdlf .
..theoverdl affective eva uation of one'sown
worth, value, or importance.”?” Civicinclu-
sionisdefined as“ morethan civic education,
civicliteracy, or evencivicparticipation. Civic
inclusion encompassesasense of being part of
the community and the acknowledgement of the
socid responghilitiesthat citizenship entails” %

The study focused on the ninth grade
class at the Peddie School, an independent
school, in Hightstown, New Jersey, with both
boarding and commuter students. Of the 89
studentsin thefreshman class 79 choseto par-
ticipate, with 27 intheexperimenta community

servicegroup and 52 inthe control group. To
collect the data the researcher used the
Coopersmith Self-Esteem Inventory, three pa-
per and pencil questionson apre-test and post-
test survey tomeasurecivicinclusion (that is,
thechangesin beliefsand va uesregarding com-
munity service experience),” and interviews
with 13 of the 27 sudentswho performed com-
munity serviceintheir freshmanyear.
Theresultsof thestudy inregard to self-
esteem showed that therewereno “significant
mean differences between thegroupsthat did
and did not participatein community service.”®
Inregard to civicinclusion the studentswho
did participatein the community servicepro-
gramexhibited ahigher senseof civicincluson
thanthosewho did not participate3 Similarly,
sudentswho participated incommunity service
showed gresater interest in pursuing additional
community activitiesthan sudentswho did not
participate®* The datafrom theinterviews
verify thesefindings.® Theresearcher in her
concluding remarks makesasignificant point
regarding the place of servicelearninginthe
culture of the schoal; “ One specific point about
the Peddie school community service program
that cameacrossduring theinterviewswashow
important service was viewed by the entire
school community. Thisisseenthroughthere-
flection onserviceduring Chapel Taks,inclass,
and stated by the Headmaster in the view
book.”** Except for the finding of no differ-
ence on the self-esteem measure, these data
from the Peddie students are also not surpris-

ing.
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RECOMMENDATIONS FOR A SOUND
COMMUNITY SERVICE PROGRAM

Based on my understanding of there-
lated legd and educationd literatures, interviews
with students, teachers, and administrators, the
two sets of survey data presented above, and
personal experience, | now present eight ma-
jor recommendationsfor establishingand main-
taining asound, worthwhilecommunity service
programfor schools. Thefollowing recommen-
dationsdo not appear in arank order of most
toleastimportant. Rather, al areimportant and
interdependent.

1. Thedirector of the program should
be an educator who has a personal commit-
ment to servicelearning. Thiseducator (teecher
or administrator) should exhibit an understand-
ing of theroleof serviceorganizationsin demo-
craticcommunity lifeand apassonfor guiding
sudentsinther intellectua, psychologicd, and
socia growththrough servicelearning. With-
out apersond commitment, understanding, and
passion on the part of the director of the pro-
gram the students, staff, other educators, and
community membersarenot likely to respond
positively to working their waysthrough the
obstaclesand detail sfaced in having students
(especidly thosewho areresistant or rel uctant)
participatein amandated community service
program. Students need a passionate, com-
passionate, and understanding leader commit-
ted to the notion that education should go be-
yond classroom learning so that it can become
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anintegral part of the student’stotal lifeinthe
community. Theprogram director needsto be
ableto represent the students and school tothe
broader community andviceversa.

2. School leaders should define com-
munity serviceasactivity under the aegisof the
school which hel pspeopleinneed directly and/
or hepspeopleindirectly through organizations
that servethe community at large. Theorgani-
zationsmay bepublic or privatecivic groups
that provide charitableserviceto the needy, such
asCounty Homefor theAged Poor, Lighthouse
for theBlind, or theMarch of DimesBirth De-
fectsFoundation. Theorganizationsa so may
be public or private civic groupsthat provide
servicefor the entire community, not just the
needy, such asthe Neighborhood Nature Cen-
ter, the City Volunteer Fire Department, and
the Town Landscapeand Drainage Project. By
serving through such total-community organi-
zdionsstudentsin effect helpthemsdlvesaswell
asothers. Withabroad andinclusivedefinition
community servicewill not besynonymouswith
involuntary charitablework provided to aneedy
person. Studentswill havethe optionto serve
their communitiesindternativeways. Thus, an
inclusvedefinitionwill eiminatethelegd and
moral rhetoric used by some peoplewhorally
against mandated community serviceby railsing
the concept of involuntary charitablework.®

3. Thegoal of aschool’scommunity
service program should beto provide oppor-
tunitiesto studentsfor personal growth (per-
sond pride, salf-worth, and self-esteem), intel -
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lectual and academic development (analyzing
problems, solving problems, and learning sub-
stantive content), social skills development
(communication, negotiation, and public spesk-
ing), and civic education (learning civic respon-
shility andthevaluesof community life). The
am of community serviceleadersshould beto
broaden the concept of learning so that it en-
compasses|earning beyond the classroom and
includeslearning by participating incommunity
life. With an expansive goal the student and
educatorswill feel comfortablein connecting
servicelearning with the core of the school’s
other activities.

4. School leadersshouldintegratetheir
servicelearning programsinto their ongoing
school curriculums. Whether the community
service programisinamiddle school that is
semi-departmentalized or inahigh school that
isdepartmentaized, variousteachersduringthe
school day should alludeto and draw on the
students’ serviceexperienceinthecommunity
as they teach the content of their academic
fields. Thus, for example, a science teacher
can discuss the projects of a nature center,
drainageplan, or river pollution clean-up with
gudentsinvolved with such projects. Similarly,
asocia studiesteacher can discuss soci o-eco-
nomicissuesrelated to the aged poor, day care
centersin contemporary American culture, and
health care problemsintoday’ssociety. The
same appliesto other areasof the curriculum,
such aslanguage arts, music, art, foreign lan-
guages, and mathematics. Guidance counse-

lors, too, should integrate astudent’s experi-
encesinto the counseling process.

Oneway to accomplishtheintegration
of servicelearninginto the ongoing curriculum
isto implement aninterdisciplinary courseor
unit entitled Contemporary Issuesin Our Soci-
ety andto arrangefor several teacherstoteach
it smultaneoudly. Such an approach will not
only integratethesarvicelearningbut it asowill
connect severa curriculum areas together.
Many other waysto accomplishintegrationare
alsopossible. Inany way it occursintegration
isakey to asound servicelearning program.
Departmentalization should not and need not
become abarrier or even an obstacleto cur-
ricular integration.®

By connecting servicelearning to the
academic coursesand guidance programteach-
erscan prevent thefragmentation of astudent’s
experiences. Teachers can help studentsto
understand their experiencesand their rolein
thelarger schemeof community life. Inthisway
acommunity service program need not be seen
asan unconnected addition to the school’sre-
quirements. Community servicecanbecomea
vehiclefor unifying astudent’svariousrolesin
school and homelife.

5. School leaders, especially the di-
rector of thecommunity serviceprogram, should
includetimeand strategiesfor debriefing and
reflecting on the students’ experiences. Itis
through guided reflection that teacherscan help
studentsto understand the meaning of commu-
nity servicein genera and the students' ongo-
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ingactivitiesin particular. Theact of reflection,
advocated by every educationa theorist when
discussing learning, isessentia to the success
of acommunity service program not only for
persona growth and intellectual development
but also for the acceptance of civic responsi-
bility.

Teachers should talk with students
about their servicelearning projects. Teachers
should encourage studentsto write about their
activitiesand/or makeworksof art expressive
of their reactionsto service, and/or present their
serviceprojects reportsto community groups.
Teachers should guide studentsin making a
consciouseffort to understand their experience
withinthecontext of their community lives. Itis
not enoughfor sudentssmply to check off items
on areport sheet to indicatethat they haveful-
filled their minimum number of service hours.
Astheleadersof servicelearningin Maryland
haveput it, “ Thereflection phaseismost im-
portant for studentsto learn from their experi-
ence”¥ Timefor debriefing and reflectingisa
critical element lest servicelearning becomea
routinechoreexterna todaily high school life.

6. School |leadersand teachersshould
create alearning environment where students
can spend timetalking, reading, writing, mak-
ing art, and planning exhibitsand presentations
connected with their community service
projects. A positivelearning environment that
promotesindividua study aswell asgroupin-
teractionwill facilitatetheintegration of service
learning into the larger curriculum. Suchan
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environment will dsofacilitatetheachievement
of thegoa sof the service program and school -
ingingenera by providingfor avariety of ways
of learning.

7. School leaders should establish a
forma eva uation program whaosefeedback will
helpfinetunetheservicelearning program. The
eva uation processand itsinstruments should
measure and assess short-term and long-term
effectsof servicelearning on students, teach-
ers, administrators, parents, and community
members. Theeva uation processshould com-
bine paper and pencil measureswith observa-
tionsandinterviews. Just asforma evauation
isarequirement for mandatory coursessuch as
language arts, biology, algebra, and American
history so must evaluation becomeapart of a
mandated community service program. The
eva uation should beamulti-faceted and longi-
tudinal onetofit the unique characteristics of
eachindividua school’ scommunity servicepro-
gram.®

8. School leadersshould establishand
maintain community awarenessand support for
their servicelearning program. Servicelearn-
ing by itsvery nature must be a cooperative
endeavor between aschool and itscommunity.
Neither the school nor thecommunity can suc-
ceed without the other. To maintain open av-
enuesfor thestudentsto performtheir commu-
nity servicethe school needscloseand frequent
communicationwiththemany organizationsthat
will host students. Through discussionsabout
the goal s of the community service program,
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through feedback from the service organiza-
tions, and through anumber of eventswith at-
tendant publicity citizenswill becomeaware of
students performing service. The benefit of
positive public relationsfor the school and the
host organizationsismutua. However, itisthe
school’ sresponsibility to bethe nerve center
that facilitatesthe ultimate success of itscom-
munity serviceprogram.

CONCLUDING COMMENTS

Thelega challengeto mandated com-
munity serviceisover unlessdissatisfied stu-
dents, parents, and their lawyersapproach their
situation differently. Itisover not only inthe
Third, Second, and Fourth Circuitsbutinall
creuitsinlight of theunanimity of thethreesepa
ratecircuit decisonsand therefusal of the Su-
preme Court to hear any appeal. Thelega or-
ganizationthat hasbacked theplaintiff families
sofar, Thelngtitutefor Justice (headquartered
inWashington, D.C.), redizesthissituationand
will allocatefurther resourcesandtimeto chal-
lenge servicelearning only if one or moreex-
terna and/or interna changesoccur.

For example, oneexternd changemight
beaswingto ultraconservetivelibertarian poli-
ticswith aresultant changein theviewsof the
federal judges. Another might beachangein
the statutesand congtitutionsof somestatesthat
would encourage challengersto ground their
clamsnotinthefedera congtitution butin state
satutesand Sate congtitutions, asdid chaleng-

ersto school funding laws after the Supreme
Court’'sSan Antonio decisonin 1973 How-
ever, such changesmay not be easy to effect or
necessarily effective. Aneffort to changethe
Colorado constitution with a Parents Rights
amendment failed in 1996. Furthermore, the
legidtivehillsthat wereenactedinKansasand
Michigangiving parentstheprimary control over
the careand upbringing of their children may
not be strong enough to overcometheright of
the government to set the curriculum and re-
quirecommunity serviceaspart of it oncethe
parents chooseto enroll their childreninthe
public schools. That is, inthelanguage of the
courtsthe parentsdo not havetheright to pro-
videtheir children with an* unfettered” educa
tion® Thus, the tatusquo of late 1997 islikely
to continueuntil much stronger parental rights
areenacted.

Inany case, a thistimel know of no
court challengeto Maryland' sstate mandate—
the only state mandate at thistime—for com-
munity servicepassedin 1992, effectivefor the
graduating classof June 1997 for thefirst time.
According to thefinal report for the Class of
1997, aspublished by the Maryland State De-
partment of Education based oninformation
supplied directly by the 24 local school sys-
tems, 42,532 (98.9%) studentsfulfilled their
servicelearning requirement. Of the497 who
did not fulfill therequirement, 448 haveat least
one other unmet requirement. Thus, only 49
studentsdid not graduate solely because of the
servicelearning requirement. Notethat Mary-
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land isin the Fourth Circuit where Herndon
wasdecided in 1996.4

Aninterna changemight beashift by
lawyersto use acasethat combinesclaimsof
violation of the free speech and thereligion
clauses of the First Amendment with claims
based on the substantive due processright of
the Fourteenth Amendment. Thereasoningis
to strengthen the opposition to mandated com-
munity service by connecting it to precedents
that protect fundamental religiousbeliefs, free
gpeech, and parentd rights. Of course, thelaw-
yersmust wait for or solicit suchaspecia lega
gtuation. Itispossblefor thelngtitute For Jus-
ticeor itsaly, the Rutherford I nstitute (head-
quarteredin Charlottesville, Virginia), to attract
such acase becausethey invite and welcome
inquiriesonthelnternet. For example, thehome
page of the Institutefor Justice states, “ If you
seek acourtroom championfor individual lib-
erty, freemarket solutions, and limited govern-
ment, look only asfar asthe Institute for Jus-
tice...” Theviewer needsonly toclick onthe
option“ Contact Us’ to proceed further.*

Another possibleinternal changeisfor
thelawyersto accept thefact that courtswill
usearational basisfor review and thento set
out to show that thedefendant school didtrictis
not even meeting that low standard of perfor-
mance. They might succeed inthiseffort by
indicating that the school isnot meeting therec-
ommendationsfound intheeducationa litera-
ture(e.g., not providing timefor teacher-guided
reflection; not providing for external supervi-

lllinois State School Law Quarterly

sion and safety training of the studentsat the
host organization location, and not providing
any evidencethat the program has“improve[d]
thestudents' ego and moral development” nor
any evidencethat it has* promote[d] higher-
level thinking skills such as open-
mindedness”)*® Thelawyers might attempt to
demonstrate that the school won approval of
itsprogram based on thethree main justifica-
tionstreated abovebut in actudity hasprovided
for only partial achievement of the personal
devel opment purpose and neglected theintel -
lectual and academic purposesaswell asthe
civic education purposes.

Thecommonemphassandreianceon
the persond growth foundation for community
servicestandsout inarecent articlethat refers
to servicelearning for high school seniors. In
referenceto aprogram amost twenty yearsold
withweekly seminars, theprincipd, giving one
exampleonly, wrote:

In arecent seminar, one student com-
mented on her experiencevisiting anursing
home:

“They wereplaying Bingo, andthis
lady who wasblind wanted to play. It
wassad. But | wasabletohelp her as
they read out thelettersand numbers,
andit mademefed good to be there
for her.”

Such occasions provide studentswith the most
valuable experience of dl: feeling needed by
others.*

Until changes such asthe above men-
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tioned possibilitiestake place externally and
internally, thelegal scenewill bequiet regard-
ing mandated community service. Thelegal
organizationswill shift their attention to new
avenuesof courtroom actioninvolving “indi-
vidud liberty, freemarket solutions, and limited
government.”

In any case, school leaders have an
obligationtoreconsider their implementation of
sarvicelearningasareforminitiative. They need
to recognize profoundly that for acommunity
serviceprogramto be successful servicelearn-
ing must involve morethan just the partici pat-
ing students and the director of the program.
Servicelearning must not be only an add-on.
It must become an integral part of the school
and community cultures, andit candosoonly
when most teachersand citizensconnect them-
selveswithit. Teacherswill connect with ser-
vicelearningwhenthey build onittoteachther
content fieldswhichiswheat they focuson. When
teachersachievetheintellectual and academic
purposesof servicelearningwiththeir students
through curricular integration and reflection, then
theentire program will benefit. When teach-
ers, administrators, directors, and parentsen-
gage studentsin examining and learning civic
respong bility indemocraticlife, thentheentire
program will benefit. When school |eaders
coordinatewell with community leadersand
establishafirm senseof good will, thentheen-
tireprogramwill benefit. Whenthecommunity
service program benefitsin the above dimen-
sions, students will gain solidly in personal

growth. Inshort, school leadersneed to effect
asolid four-legged platformto support service
learning.®

School leaders have an obligation to
reconsider and restructuretheir community ser-
viceprogramsinthreesignificant ways. Firs,
they need to strengthen their effortsto achieve
the persona growth, cognitive, civic education,
and good will purposes of service learning.
Second, they need to provide ongoing staff
devel opment training for teachers on how to
integratesarvicelearningintothecurricllumand
how to deliberately guide tudentsinreflection
about their servicelearning experiences. Third,
they need to establish acontinual process of
evaluation of their programsto providefeed-
back datafor improvement and positive public
relations. School leadersneed to know whois
shaping community opinion and which organi-
zationsopenly or covertly areactiveinthecom-
munity.*

The payoff for reconsiderationand re-
structuring will bemultiple. Community ser-
viceprogramswill becomericher, stronger, and
intunewiththevoluminousliteratureon service
learning that setsforth the historical, theoreti-
cd, and practica underpinningsof servicelearn-
ing. Community serviceprogramswill gainsup-
port within the schoolsand outsideinthecom-
munity whendl four justificationsactualy and
actively support servicelearning. Asaresult
community serviceprogramswill hardly bevul-
nerabletolega challengesor political attacks
by local activistswith destructive agendasbe-
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causethese programswill be sound and worth-
while. Community service programswill be
what theoristsand practitionersintended: ini-
tiativesto strengthen education.
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TEXTBOOK RENTALSAND SCHOOL
FEES. LEGAL IMPLICATIONS FOR
LOCAL SCHOOL DISTRICTS

Elizabeth T.Lugg, J.D., Ph.D.

Introduction

When providing for the establishment
of public schoals, the State of 11linoisincluded
insection 1 of article V1l of thelllinoisstate
congdtitution: “ Thegeneral assembly shall pro-
vide athorough and efficient system of free
schools, whereby al children of thisstate may
receive agood common school education.”!
Yet, asboth public school administratorsand
parents of public school children are well
aware, publicschoalsinlllinoisarefar fromfree.
Themaority of school districtsacrosslllinois
legdly charge parentsfor textbook “rentas’ and
for miscellaneous supplies.? It has become
politically popular to charge“ user fees’ rather
than for statelegidaturesto appropriate suffi-
cient fundsto ensurethat all children haveac-
cessto quality academic programsand school
activities®

Statutory Basisfor School Fees

To determinewhether apublic school
can charge or assess student fees, the state
congtitution, state statutory laws, stateregula-
tions, and school district rulesmust becarefully
analyzed to determineif suchfeesarevalid.*
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In Illinoisthe state constitution and the state
school statutesseemto be at odds. Asstated
above, thelllinois state constitution mandates
the general assembly to provide asystem of
freeschools.® Itisstated inthe constitution
that schools* shall befree.”® Under any com-
mon definition thismeansthat the public schools
should be without cost to those attending.
However, the state school statutes specificaly
allow school boardsof loca school districtsto
rent textbooksto the children of thedistrict.
Section 10-22.25 of thelllinois School Code
providesthat the school board shall havethe
power “[t]o purchase textbooksand rent them
tothepupils.”” While such apolicy isnot re-
quired by thelaw, it has become the common
practicethroughout the state, thereby causing
schoolsnottobe“free” at all. How canthese
two piecesof statutory law bereconciled?

Hamer v Board of Education of School Dist.
No. 1098

Not surprisingly it took adecision by
the Supreme Court of 1llinoisto make* sense”
out of thesetwo seemingly contradictory stat-
utes. 1n 1969 Paul Hamer, whose four chil-
dren attended School District No. 109, was
asked to pay atextbook rental feefor each of
his children and wastold that if he had any
problems making the payment he could work
out aconfidential arrangement with thetrea-
surer of thedistrict. Although Hamer neither
paid therental fee nor worked out an arrange-
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ment, hischildrenwere supplied with textbooks
for the 1969-70 school year. Eventually asthe
school year progressed and Hamer till failed
to pay thefee or to make other arrangements,
thetextbooksweretaken from hischildren. It
was at this point that Hamer sued the school
digtrict.

Thecondtitutiond argumentsadvanced
by Hamer at this point were numerousandin-
volved both thefederal andthelllinoisconsti-
tution.® Hamer never claimed that he wasfi-
nancially unableto pay thetextbook rental fee,
but rather that, asataxpayer of District 109,
he had standing to challengethe congtitutiond-
ity of thelaw. Inshort, Hamer argued thet charg-
ing pupilsfor the use of textbooksviolated sec-
tion1of aticleV1II of thelllinoiscongtitution;
theexact dichotomy mentioned above. Inmak-
ing hisargument to the court, Hamer cited pre-
cedent from Idaho and Michiganwhich held
that textbookswere anecessary part of edu-
cation therefore should be provided at no
charge. Neither of theholdings, however, were
binding on thelllinois Supreme Court.

Inmaking itsdecision, thelllinois Su-
preme Court first looked at 21925 case Segar
v Board of Education of District of City of
Rockford™® in which it had found no authority
for the contention that aconstitutional provi-
sionfor “free schools’ meant that textbooks
wererequired to befurnished free of charge.
The court wasunimpressed withthelater Idaho
and Michigan decisionswhich had been cited
by Hamer, and choseinstead to decide the case

beforeit by looking to the* natural and popular
meaning of thelanguage [free schools] used as
it was understood at the timethe constitution
wasadopted[in1870].”** Continuing with ex-
tremely narrow and rather convoluted reason-
ing, thecourt findly cameto thefollowing deci-
gon:

“ Our examination of the contem-
porary statutes, writings and well-
known practices convincesusthat the
popular and natural meaning of theterm
“freeschools’ at thetimethe constitu-
tion was adopted by the congtitutional
convention and ratified by thevoters
did not includefurnishing textbooksto
the studentsat public expense. . . We
holdthat section 1 of article V111 of our
congtitution doesnot prohibit thelegis-
lature from authorizing school boards
to purchase textbooks and rent them
topupils”

The obviousweaknesswith thisrea-
soningisthat thereare numerousthingswhich
were not considered necessary to afree com-
mon school education in 1870 which public
schoolstoday would consider extremely nec-
essary, bothlegaly and educationdly (i.e. build-
ing adminigtrators, integrated school s, technol -
ogy, a safe physical plant including indoor
plumbing). Society hascomealongway since
1870in understanding what constitutesinsdi-
ousdiscriminationandwhat isrequiredfor true
equal educationa opportunity. Requiringindi-
vidua sto pay substantial sums, sometimeshun-
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dredsof dollars, toinsurethat they arein com-
pliance with the compul sory education laws of
thestate of Illinoisisstarting to seemto many
to beamethod by which school districtscan
dlently discriminateagaing certain segmentsof
thesociety.

When Hamer lost in 1970 he did not
giveup. Inthe 1977 case of Hamer v Bd. of
Ed. of Tp. High Sch. Dist.*? Paul Hamer
brought aclassaction suit asrepresentative of
theclass, on behalf of himself and all parents
and guardiansof children attending school in
School Digtrict #113.* This case brought up
many procedura issuesregardingtheclassac-
tion suit, thereby forcing theissueof the consti-
tutionality of textbook rental feesto the periph-
ery. Ultimately Hamer wasequaly unsuccess-
ful at the appellate court level indeclaring sec-
tion 10-22.25 of the school code unconstitu-
tiona. Consequently, the 1970 decision of the
Ilinois Supreme Court continuesto bethecon-
trollinglaw ontheissueof textbook feesin llli-
nois.

Student FeeWaivers

Evenéfter reviewingdl of thedements,
including theHamer case, listed above, anex-
tremdy important factor in determining whether
school feesarelegal isthe existence of afee
waiver provision within the state statutes and
theactud availability of suchwaivers. Although
19 of the 34 stateswhich statutorily allow stu-
dent feesdo have sometype of statutory waiv-
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ersfor those unableto pay, thewaiver provi-
sonsether lack concretedigibility requirements
or aretoo vagueto offer any red legal protec-
tionfor thechildren of thedistrict. Moreover,
if student feesmake up the bulk of the discre-
tionary or “soft” money of individua schoals,
adminigtratorsbecomeincreasingly hesitantto
walveschool feescreating aconflict of interest
betweentheschool district and the parents/chil-
drenitserves. Asaresult, feewaiver programs
becomehighly pronetoinadequate adminisira-
tion at thedistrict and local level unlessthere
areexplicit satewidedigibility and procedura
guiddines

Merdy having astate statute allowing
for feewalverssuch assection 10-22.25 of the
I1linois School Code, doesnot guarantee that
any given fee waiver program is adequate.
Thereexigsinlllinoisastatutewhichrequires
the state board to regulate school districtsto
adopt written feewaiver policies, and yet ma
jor differencesinthosepoliciesexist fromdis-
tricttodigtrict.® Illinoisalso requires school
districtstowaiveall feesassessed by thedis-
trict on children whose parents are unableto
afordthem.®® Yet smply looking at theword-
ing of the statute showsthe enormousdiscre-
tionwhichisleft tothelocal district in deter-
mining what congtitutes*“unabletoafford.” The
result isthat, even with the supposed statutory
safeguards, theredtill exist numerousinadequate
feewaiver programsacrossthe state.

If children and their familiesaredis-
couraged from using thefeewaiver programor
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areimproperly denied fee waiverswhen re-
quested, theprogramisinadequate. Individu-
ascan bediscouraged fromusing afeewaiver
programinvariousways, including such com-
mon occurrences asnot giving noticeastothe
availability of feewaiversprior to registration
andthecriteriafor obtaining such awaiver, by
requiring parentsto leavetheregistrationline
and gotothe officeto obtain the proper forms
only to find that no one in the office knows
wheretheformsare, or by forcing parentsto
register through aseparatelineclearly marked
“feewaivers’ inan attempt to humiliateand
therefore discouragethe applicationfor sucha
walver.

Oneof themost deceptive policiesthat
aschool canuseto discouragelow-incomestu-
dentsfrom sel ecting el ective academic courses
with limited classsizeistoimpede poor chil-
drenfromregistration until thefeesarepaid or
afeewaiverisformally granted. Thispractice
preventslow-income studentsfromregistering
for dectivecdassesthat fill upwithinonetothree
daysafter school registration beginsandforces
them to select another elective that may not
match their educational interests; aform of
“economictracking.”*" Illinoishasalaw which
forbidsdiscriminationor punishment of any kind
against studentswhose parents are unableto
pay fees, and yet such* punishment” doescon-
tinuetooccurinsomedidricts®® Without Sate-
widestandards, and moreimportantly enforce-
ment of those standards, such abuses of fee
waiver programswill continueto occur.

Implicationsfor Administrators

Despiteany constitutional equal pro-
tection claimswhich may or may not be suc-
cessfully made, at thistime, both through statu-
tory and common law, certain school feesare
legal inthegtateof Illinois. That beingthecase,
what aretheimplicationsfor public school ad-
minigtrators? Eventhough student feessuchas
textbook rentalsarelegdly permitted, locd dis-
trict administrators need to continue monitor-
ing the policiesof their districtsto assure (1)
that the fees have been properly and legally
authorized by the school board; (2) that ad-
equate noticeisgivento sudentsandtheir fami-
liesabout feewalversprior to registration; (3)
that the criteriawhichthedigtrict usesfor digi-
bility isvalid and not arbitrary or discrimina-
tory; (4) that confidentiality is maintained
throughout the processof granting feewaivers,
and (5) that the processavoids stigmato those
individualsapplyingfor thewaiver.

Public school adminigratorsshouldaso
keep in mind that the controlling Illinois Su-
preme Court case on thisissue, Hamer, isnow
amost 30yearsold. Itisadifferent court hear-
ing casesin adifferent timeand adifferent so-
ciety today; a society much more attuned to
possiblediscrimination or unequa trestment of
any group. Giventherather obscurereasoning
used in Hamer, itisnot inconceivablethat, if
giventheright set of facts, pushed by theright
legd counsd, that the Hamer decision may not
ultimately be overturned. Theonly proactive
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stance which can be taken against that possi-
bility isto be cautiousasto thereliancewhich
any given school district putson school fees.
Currently inlllinois, many districtsare highly
reliant on students fees to make ends meet.
Should Hamer be overturned those districts
would be in avery uncomfortable position.
Now isnot too early for all administratorsto
takealook at their budgetsto seewherethey
fal onthescale.
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THE NEW IDEA: CAN STUDENTS
WHO ARE DISCIPLINE PROBLEMS
CLAIM SPECIAL EDUCATION STA-
TUSTO AVOID SUSPENSION/EXPUL -
SION?

R. Andrew Lugg, Ph.D.

Ever sincethe Supreme Court’sdeci-
sioninHonigv Doe!, school administrators
havefaced therestriction of ten daysmaximum
suspensionfor specia education sudentsor risk
litigation and censure over theiteration of the
student’sFree A ppropriate Education (FAPE).
Thenew IDEA has addressed many concerns
about the suspension of agpecia education stu-
dent. It hasallowed specia education students
to be suspended for amaximum of forty-five
daysin caseswhere aspecial education stu-
dent knowingly wasin possession of anillegal
drug or knowingly carried afirearm or other
weapon onto school property. Despite the
problemsfor administratorsin determining ex-
actly whether astudent really knew or wasca-
pable of knowing what they were doing, this
provision of therevised IDEA isactually one
of themoreadminigtrator friendly provisions.
Oneprovison, thesolepurposeof whichseems
to beto cause administrators headachesis sec-
tion 615. Procedural Safeguards, subsection
(k) Pacementinan Alternative Educationd Set-
ting, subsection (8) Protectionsfor Childrennot
yet Eligiblefor Special Education and Related
Services.
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Thisprovison of thenew IDEA ispro-
vided in an attempt to clarify what a school
administrator isto do if anon-specia educa-
tion student, on the verge of being suspended
or expelled, clamsthat heor sheisentitled to
special education services and, therefore,
comesunder the protectionsof thel DEA. This
provision statesthat anon-special education
student “ may assert any of the protectionspro-
videdfor . . . if thelocal educational agency
had knowledge (asdetermined in accordance
with this paragraph) that the child wasachild
with adisability beforethe behavior that pre-
cipitated the disciplinary action occurred.”?
Thus, if adistrict can be determined to have
knowledgethat astudent waseligiblefor spe-
cial education servicesbeforethe student com-
mitted the act that preci pitated the disciplinary
action, they areentitled to dl the protectionsof
theIDEA.

While on the face there seemsto be
nothinglegaly new inthissection of the IDEA,
the criteria of how a school district is deter-
mined to have knowledgethat astudent should
have been receiving specid education services
containsasection which isextremely vague.
The new IDEA states under (B) Basis of
Knowledge, that:

(a) local educational agency shall be

deemed to haveknowledgethat achild

isachildwithadisability if - (i) the par-
ent of thechild hasexpressed concern
inwriting (unlessthe parentisilliterate
or hasadisability that prevents com-
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pliancewith therequirementscontained
inthisclause) to personnel of the ap-
propriate education agency that the
childisinneed of specia educationand
related services, (ii) thebehavior or
performance of the child demon-
strates the need for such services
[author’semphasig]; (iii) the parent of
the child hasrequested an evaluation
of thechild pursuant to section 614; or
(iv) the teacher of the child, or other
personnel of the local education
agency, has expressed concern about
the behavior or performance of the
childtothedirector of special educa-
tion of such agency or to other person-
nel of theagency.®
Section (1), (ii), and (iv) arenot new to
special education law. In 1989 the Office of
Civil Rights (OCR) determined that aschool
district had violated federa regulationswhenit
expelled astudent with Attention Deficit Hy-
peractivity Disorder (ADHD) without examin-
ingthepossihility that thestudent’ sbehavior may
have been caused by the student’sdisability.
The student’ s parents had requested that the
student befully evaluated but thedistrict had
falledtodo so. Inasubsequent rulingin 1990,
OCR found that aschool district had madean
illegal change of placement for astudent that
thedistrict had reason to believe had adisabil-
ity, but had failed to classify assuch.
In 1987, afederal district court heldin
DoeV Rockingham School Board® that a stu-

dent suspected of having adisability wasen-
titled to procedural safeguards. Thecourt ruled
that becausethat district had beeninformed of
thestudent’slearning disability by thestudent’s
psychologist, thedistrict had prior knowledge
of thestudent’sdisability and, therefore, thestu-
dent was entitled to the due process protec-
tionsof thelDEA. Thecourt aso orderedthe
district to providethat student with an appro-
priate educational program.® Thus, theidea
that non-identified sudentswith disabilitiesare
gtill entitled to the protections, due processand
otherwise, of theIDEA hasbeenrecognizedin
the caselaw of specia education. Thelimits
provided by the case law on how anon-dis-
abled student, who isbeing suspended or ex-
pelled, isto beidentified by aschool district as
potentialy disabled fit within sections(1), (iii),
and (iv) of thenew amendmentstothe I DEA.

Onecasethat recognized the possible
abuse of the stay-put rule of theIDEA by non-
disabled studentswasthe 1994 case of M.P. v
Governing Board of Grossmont Union
School District 7. In M.P. afederal district
court in Californianoted that studentswithout
disabilitiescould circumvent state education
lawsand gain protection of theIDEA by clam-
ing to havedisabilities. Inresponsetothisthe
Officeof Specid Education Programs(OSEP)
issued amemorandum that stated that students
not previoudly identified aseligiblefor protec-
tion under the| DEA could not invokethe stay-
put provisontoavoid disciplinary sanctionssuch
assugpensonsor expulson® Incasesinwhich
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aparent or sudent madearequest for anevau-
ation or due process hearing after the student
in question had already been suspended or ex-
pelled, school districtswere not obligated to
reinstate the student to an in-school statusdur-
ing the pendency of the evaluation or hearing.
Thisisbecausein casessuch asthis, the stay-
put placement would be the out-of-school
placement.®

Two appellate court decisionsthat desl
withtheissueof disciplined studentsclaiming
the protectionsof the IDEA areHaciendaLa
Puente Unified School District of Los An-
geles v Honig! and Rodiriecus L. v
Waukegan School Digtrict™. InHaciendathe
U.S. Court of Appealsfor the Ninth Circuit
affirmed theruling of the hearing officer who
had overturned the school district’sexpulsion
of astudent who had been determined by the
school digtrict not to bedigiblefor specid edu-
cation services. The student in question had
been expdledfor frightening other sudentswith
a starter pistol. Prior to this incident the
student’s parents had requested that the stu-
dent receive a special education evaluation.
After evaluating the student, thedistrict deter-
mined that the Sudent did not meet therequire-
mentsfor specia education services. After the
incident with the starter pistol, the student’s
parents requested a due process hearing to
determinethedigibility of the student for spe-
cia education servicesand to determineif the
misbehavior of thestudent wasrelatedtoadis-
ability. Thehearing officer determinedthat the
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student was, contrary to thedistrict’sevalua
tion, Socidly and Emotionaly Disturbed (SED).
Thehearing officer aso ruled that theincident
with the starter pistol wasamanifestation of
the student’sdisability and that the school dis-
trict had denied the student the due process
rightsof the|DEA by expdlinghim. Thedis-
trict was ordered to reinstate the student.*?

The school district appeal ed thisdeci-
sontodigtrict court, contending that it wasnec-
essary for astudent to beidentified ashavinga
disability beforethe procedural safeguardsof
thel DEA could beinvoked. Sincethedidtrict’s
evaluation had determined that the student did
not have adisability, the district claimed that
thehearing officer did not havethejurisdiction
to consder theparent’scomplaint. Thedistrict
court found for the parentsand the school dis-
trict appeadledtothe U.S. Court of Appealsfor
theNinth Circuit.

The appellate court upheld the lower
court’sruling, holding that the hearing officer
did havejurisdictionto hold ahearing on such
issues, however, the court’sruling avoided the
question of whether the stay-put provison pro-
hibited expulsion of studentsnot diagnosed as
having disahilities. Thecourt Sated thet evenif
astudent had not been previoudy identified as
disabled, the student still had theright toraise
thequestion of andleged disabilityinan IDEA
administrative due processhearing. Torule
otherwise, the court stated, would violatethe
core purposeof thel DEA, whichisto prevent
schoal digrictsfromindiscriminately excluding
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disabled studentsfrom educationa opportuni-
ties™

IN 1996 the U.S. Court of Appedsfor
the Seventh Circuit (thecircuit which includes
Ilinois) delivered animportant ruling that up-
held the Office of Specid Education Programs
position on nondisabled sudentsavoiding dis-
ciplineby invoking the procedural protections
of thelDEA. InRodiriecus, thecircuit court
upheld alower court ruling that astudent in
generd education could not avoid expulson by
claming protectionunder thel DEA, unlessthe
schoal district knew or reasonably should have
known that the student had adisability. The
court held that the school district had norea-
son to suspect that the student in question had
adisability, even though he had a poor aca-
demicrecord and ahistory of disciplinary con-
tacts. Theideathat the student might have had
adisability was never suggested until hewas
recommended for expulsion.

The appellate court stated that it was
impossible for the stay-put provision of the
IDEA tobeautomaticaly appliedto every stu-
dent who appliesfor specid education. If this
weredlowed, any disruptive non-disabled stu-
dent could forestall any attemptsat discipline
by smply requesting an eva uation and demand-
ingtostay-put. This, thecourt said, would dis-
rupt the already overburdened public school
system. The Seventh Circuit Court of Appeds
did, however, concur with the Ninth Circuit
Court of Appedls decison, stating that in cases
involving atruly disabled student who had not

been previoudly identified, the stay-put provi-
sionisnecessary to keep the student in school
until ahearing officer hasresolved thedispute. ™

The Seventh Circuit court al so offered
guidanceto other courtsin determining whether
aschool district had knowledge or should have
had knowledgethat astudent had adisability.
The court gave four factors that should be
weighed inmaking such adecison: 1) thelike-
lihood that the student will succeed onthemer-
itsof hisor her claim; 2) theirreparability of the
harmto the student if the stay-put provisionis
not invoked; 3) whether the potential harmto
the student outweighsthe potential harmtothe
school district; and 4) where doesthe public
interest lie. The court also noted that the stu-
dent involved must be ableto show that he or
shereasonably would have beenfound eligible
for gpecid education servicesthroughthe DEA
administrative procedures.’®

What these two casestell usisthat,
prior to the 1997 amendmentstothe IDEA, if
ageneral education student claimed due pro-
cess discipline protections under the IDEA
thereweretwo possible outcomes. Theseout-
comeswere determined by whether adistrict
could be deemed ashaving or should have had
knowledgethat thestudent in questionwasdis-
abled. If thedistrict had knowledge or reason-
ably should have known, asinthe Hacienda
case, thedistrict would berequired to provide
the protections of the IDEA to thestudent in
question. Conversdly, if theschool district did
not haveknowledgethat astudent wasdisabled,
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they werenot required to automatically pro-
videthe protections of the IDEA to any stu-
dent who applied for aspecid education evalu-
ation. Thenew amendmentstothel DEA seem
to reflect this prior case law, except for one
point.

In stipulating how acourt or hearing
officer can determineif aschool district has
knowledgethat astudent iseligiblefor disci-
plinary due processunder the|IDEA, the 1997
amendments state that aschool district would
be deemed to have knowledgeif “the behav-
ior or performance of the child demonstrates
the need for such services.” 16

Withthisdefinitionthenew amendments
tothe I DEA seemtoincludeaprovision that
overturnsthe Seventh Circuit Court of Appeds
rulinginRodiriecus. InRodiriecus, the appd-
late court ruled that poor academic record and
ahigtory of disciplinary contactswasnot enough
to condtitute knowledge onthedistrict’spart of
the student being disabled. Under the provi-
sionsquoted above, ahearing officer or court
might rulethat such astudent record could con-
gtituteknowledge onthe part of thedistrict that
thestudent in questionisdigiblefor theprotec-
tionsof thelDEA. Theregulationsput forth by
the Department of Education, that purportedly
were supposeto clear-up the many discrepan-
ciesinthe 1997 amendment, do not even men-
tionthisissue.

Theimplicationsof thisbroad defini-
tion of knowledge are potentially troubling for
school districts. How does a school district
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judge whether it can be said to have knowl-
edge under such aguideline? Theanswer is
that, at present, it cannot. Thefutureholdsthe
answer tothisquestionin either revised regula
tionsfrom the Department of Educationor, more
unfortunately, in caselaw fromlitigation. The
practica implicationsfor school didtrictsis, that
until thisissueisaddressedin somemanner, they
need to be cautious and conservativein their
handling of suspens onand expulSon proceed-
ings. If astudent whoisabout to be suspended
or expelled hasapast history of similar mis-
conduct, it would be prudent for thedistrict to
perform an expedited eva uation of himor her,
smilar totheonerequired when an evaluation
isrequested by astudent of hisor her parents
after adisciplinary proceeding hasbegun. While
thisisyet more unneeded paperwork and bu-
reaucracy for didricts, it would bewisefor them
to be cautious, asno district wishesto bethe
oneinvolvedinthepossiblelitigation which
could ultimately settlethisissue.
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COURT LIPSYNCSTO GOSSv. LOPEZ
Paul C. Burton, J.D., M.S.Ed.

Smith v. Severn and North Boone Comm.
Sch. Dist. 200, No. 96-1563 (7th Cir. Nov.

13, 1997).

Facts of the Case

On Friday, October 14, 1994, North
Boone High School District 200 Principal
Karen Severn supervised the homecoming as-
sembly, an event including alip-sync contest.
Shehad taken precautionsto avoid the previ-
ousyear’ sdisruption which consisted of per-
formancesby severa students, including Bran-
don Smith and friends, which was* determined
to beinappropriatefor aschool assembly (i.e.
repeated crotch grabbing and other tasteless
conduct.)” Thecrotch-grabbing plusresulted
in“disqudification” and“verbd admonishment.”
Precautionsfor 1994 included noticeto al stu-
dentsthat signing up for the contest and prior
approval of routineswasrequired. Brandon
andfriendsdid not Sign up or receive gpprova.
Instead, they conspired with another group to
sign up to perform anumber fromthemusical
“Grease,” withintentionsto rush on stage dur-
ing that performance, chasethe Grease” per-
formersoff stage, and do arendition of “ Angel
of Death” by Slayer. Disguised with face
makeup and body paint, Brandon and friends
prepared to executetheir plan. Faculty mem-
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ber Barb Fedderson, responsiblefor thelipsync
contest, saw Brandon and company preparing
to takethe stageand told him, “don’t do any-
thingyou'll regret.” Brandon and friendsex-
ecuted their plan whilethe video camerare-
corded Severn'sunsuccessful attemptsto close
the stage curtain on the group.

Inthe performance, Brandon and his
group made amock attack on awoman and
her child. After thewoman was knocked to
the ground, Brandon produced a chain saw
which heliftedto hisgroin areain smulation of
anerect penis. Hethen approached thewoman
and child and pretended to mutilatethewoman
with the chain saw while hisfriendsjoinedin
beating her withtheir guitars.

Severn contacted Cheryl Smith,
Brandon’s mother, on Monday, October 17,
setting amesting for Tuesday, October 18. At
the Tuesday meeting, attended by Severn, Bran-
don, Mrs. Smith, and Fedderson, adiscussion
of theincident took place, including ashowing
of thevideo tape of thelip-sync performances
and thereaffirmation of Fedderson’s“warning.”
At the conclusion of the meeting, Severnin-
formed Mrs. Smith that Brandon was sus-
pended for three days*“ for hisinsubordinate
conduct.” Mrs. Smithwasinformed that she
could appedl thesuspension. Severnsthen sent
written noti ce that Brandon was suspended for
disorderly conduct, weapons, insubordination,
and gang activity. Thenoticeincluded theright
to appedl, whichMrs. Smithrequested and was
granted by the school board on January 24,
1995.
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Thehearing involved agreat deal of
discussion regarding the status of school work
completed during suspensions. Asaresult of
the suspension, Brandon’sgradesin P.E. and
Englishwereaffected. Mrs. Smithfiledsuitand
Brandon graduated. Thesuit clamed violation
of due processand equal protectionrightsas
guaranteed under both U.S. and Illinois Con-
ditutions.

Smithfiledinlllinoiscourt, andthedis-
trict at their option removed the claim to fed-
era district court. Theschool district moved
for summary judgment on thefederal claims,
and amagistratejudgeordered Smithtofilea
responsein approximately 30 days. Nothing
wasfiled for 3 months, until the day beforethe
hearing.

RATIONALE AND DECISION OF THE
COURT

Due Process

In determining whether Mrs. Smith’'s
procedura due processclaimwasmeritorious,
the court turned to Goss v. Lopez, 419 U.S.
565 (1975). Inthat case, the U.S. Supreme
Court held that sudentsof state established and
maintai ned schoolshave both liberty and prop-
erty interestsin their attendance. The conse-
guence of having these Constitutional -based
interestsin school attendance giveriseto due
process protection when deprivation of those
rightsoccurs. In Lopez the Court articul ated

that minimal due processiswarranted in state
school suspension casesof 10daysor less. In
other due process cases, the Court had recog-
nized that “at thevery least” due process con-
sistsof “prior notice and an opportunity to be
heard in amanner appropriate to the nature of
thecase.” Id. at 579 (citing Mullane v. Cen-
tral Hanover Trust Co., 339 U.S. 306, 313
(1950). Applyingthisdeminimisgenera due
process requirement to the state school sus-
pension of 10 daysor less context, the Court
specificaly stated that due process consists of
being given“ord or written noticeof thecharges
[against him] and if he deniesthem, an expla
nation of the evidencethe authoritieshaveand
theopportunity to present hissideof thestory.”
Id. at 581.

The 7th Circuit Court noted that
Severnshandling of thesuspension of Brandon
sati sfied the Lopez due process requirements.
Fedderson had warned Brandon not to break
school rules. Severn’shad notified Mrs. Smith
of the Brandon’sbehavior (notice of charges),
played the videotape of theincident at the Oc-
tober 18th meeting (evidence and pre-suspen-
sion hearing), given Mrs. Smith and Brandon
anopportunity totell their verson of theevents
(opportunity to be heard), then notified Mrs.
Smith that Brandon was suspended for 3 days
for insubordination (notice of suspensionand
reason). TheCourt went onto say that Severn's
adding of additional chargestothewritten sus-
pension noticewas of no matter becausethere
was one proper charge, that the school board
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review of the suspensionwascompletely gra-
tuitous asit was not required by due process
guidelines, and thusdid not giveriseto any ad-
ditional due processrights.

Equal Protection

Themanner inwhich acourt applies
analysistoaclaim of violated equal protection
dependson whether the nature of theviolation
isto afundamental right, asuspect class, or to
adateactioninvolving neither. A fundamental
rightsclamisscrutinized for explicit orimplicit
guarantee by theU.S. Congtitution. Aspublic
educationisnot mentionedintheU.S. Consti-
tution either explicitly or implicitly, itisnot a
fundamental right, and thusdoesnot giverise
to strict scrutiny. See San Antonio Ind. Sch.
Dist. v. Rodriguez, 411 U.S. 1 (1973). Be-
causestudentsgenerdly arenot asuspect class,
no helghtened scrutiny isapplied to school sus-
pension cases. Absent afundamental right or
suspect class, analysisisapplied on arational
basis. A rationa basisanaysisrequiresdefer-
encetorationa state action addressing alegiti-
mate stateinterest. A state’sconduct will not
bedisturbed “aslong asitisrationally related
toalegitimate stateinterest.”

The Court in Smith stated that there
was, “without adoubt,” arational basisto sup-
port the suspension of Brandon, and noted four
characterigticsthat placed him outsdetheclass
of studentssimilarly Stuated as participantsin
the lip sync contest. Brandon had been ad-
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monished the previousyear for ingppropriate
behavior at the lip sync contest, he ignored
Fedderson’swarning, he brought achain saw
and live boato school (no other student did
this), and“hewastheonly student whowielded
achainsaw inasexually explicit manner” and
thenusedit tographicaly depict mutilation of a
woman and child. Asno evidence existsthat
any other studentsengaged in smilar conduct,
“Severn wasfree, within reason, tofashiona
remedy appropriateto the particular circum-
stances.”
Affirmed.

Implicationsfor School Administrators

The7th Circuit Court wasnot humored
by Mrs. Smith’ssuit. Stating in unequivocal
termsthat thesuit was*“ plainly frivolous,” and
characterizing the litigation as based on the
“wholly unremarkabledisciplinary action of a
modest suspension,” the Court madethere-
markable observation that:

[s]omething has gone badly wrong

when the scarcejudicial resources of

thefederal courtsare brought to bear
onacasewhich hasso little merit as
thisone. Thisisthetypeof casewhich
trivializesthework of the courtsand
the Constitution we seek to interpret.

Moreover, these casesdivert judicial

energy fromlitigantswho have serious

andvalid claims. Sanctionswere not
sought inthiscase, so wetake no ac-
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tioninthisregard, butinour view, this

typesuit exemplifiesthefrivolousliti-

gation that Federa Rule of Civil Pro-

cedure 11 and Federa RuleAppd late

Procedure 38 areintended to deter.

Thefact that courtsare very reluctant
toimpose sanctionsfor thefiling of frivolous
suits should not deter school board attorneys
from seeking sanctionsin appropriate cases.
The court’sreluctancetoimposethe sanctions
should bethe primary safeguard, not theschool
board attorneys failure to seek imposition.
School administrators aware of court proce-
duresand options can ask school board attor-
neysfor an explanation of why certain courses
of action are or are not taken, including the
seeking of sanctionsagainst attorneyswhofile
frivoloussuitsagaingt school digtrictsand their
employees. Theanswerscan provideinsight
and substantive eval uative materid tofacilitate
attorney and firmevauation. Theadoption of
Federd Ruleof Civil Procedure 11 should have
tolled the passing of any “old boysclub” of at-
torneys subordinating everything to avoid of -
fendingfellow attorneys. Defending frivolous
suitsisatime consuming and expensive busi-
nessfor school districtswho havelimitedtime
and resources. Initsown subtleandjudicial
manner, the 7th Circuit appearsto be encour-
aging proper useof Rule11. School adminis-
tratorsand school boards should join theen-
couragement.
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FOR WHOM THE STATUTE TOLLS:
INDECENT LIBERTIESWITH SCHOOL
CHILDREN

Paul C. Burton, J.D., M.S.Ed.

Peoplev. Laughlin, No. 2-97-0125 (2d Cir.
IL., Dec. 2, 1997).

Facts of the Case

Whileateacher a Crydd Lake sNorth
Junior High School inthelate 1970’s, Virgil
Laughlinwas accused of touching thegenitals
of astudent. Heresigned and moved to Ne-
braska in June, 1979. In October, 1995,
LaughlinwaschargedinIllinoiswith having
“sexual contact with three underage boysbe-
tween August, 1977 and June, 1979.” Thedat-
ute of limitationsunder which Laughlin could
becharged 18 yearsafter theadlegedincidents,
7201LCS5/3-7 (West 1996), sections 3-7 of
thelllinois Crimina Code, asexplained by the
Court, specifiesthat thenormal 3 year period
“withinwhich a[felony] prosecution must be
commenced doesnot includeany period” that,
quoting thedatute, “ defendantisnot usudly and
publicly resident withinthisState.” 720 ILCS
5/3-7(a) (West 1996). Laughlinwasconvicted
and sentenced to 54 months. Heappealed his
conviction arguing that thetolling provision of
the Crimina Code, quoted supra, isunconsti-
tutiona becauseit infringesupon hisfundamenta
right totravel, isvague, and createsan imper-
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miss bledistinction between lllinoisresident’s
and thosenot usualy or publicly resident.

Rationaeand Decision of the Court

Laughlin’sburden, asthe party chal-
lenging the statute’ s constitutionality, wasto
demongtrateitsinvalidity. The Court reasoned
that I1linoiscommon law presumes statutory
congtitutiondity and resol vesreasonabledoubts
infavor of upholding thelegidation. Laughlin
argued that the statute of limitationsvestsrights
protected by both U.S. and Illinois constitu-
tions. The Court found Laughlin’sarguments
without merit, stating that “ Defendant never
stateswhat theserightsare. We will not re-
search and argue defendant’scasefor him, and
wewill not addressthisargument.”

Laughlinfurther argued that the statu-
tory phrase* usudly and publicly resdent within
this State” isvague and thusviolates hisdue
processrights. The Court found thisargument
to bewithout merit as“[A]ny ambiguity that
defendant claimsiscontainedinthe statute does
not apply to him, asheclearly wasnot resi dent
inlllinais, either usudly or publicly, Snce June,
1979.”

Turning hisargument to U.S. Congtitu-
tional Equa Protection Clauserequirementsof
the Fourteenth Amendment, U.S. Const.,
Amend X1V, likewiserequired by Article 1,
Section 2, of thelllinoisCondtitution, I1l. Congt.
1970, art/1, sec. 2, Laughlin contended that the
statute createsimpermissible distinction be-
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tween Illinoisresdentsand thosenot usudly or
publicly resident. Observing that both consti-
tutional equal protection claimsare subject to
thesameanalysis, the Court stated that under
egual protection the stateis required to deal
with similarly situated individualsinasimilar
manner, but that treating different classesdif-
ferently doesnot violatethat prohibitionaslong
asthedivision of peopleisnot for reasonsun-
relatedtothelegidation. Thelevel of scrutiny
appliedto any statutory anaysisdependsupon
the statute’'s creation of classificationsor im-
pingement upon constitutiona rights. Suspect
classes created by a statute, such asrace, or
infringement upon afundamental right, trigger
strict scrutiny. Statuteswill not survive strict
scrutiny gpplication unlessthelegidationisnec-
essary to promote acompelling stateinterest
andisnarrowly tailored to servethat purpose.
L egidlation not impinging upon fundamental
rightsor creating suspect classificationswill be
subject only to less stringent rational basis
analyss. Rational bassanalysisislimitedand
deferentid. If “any statement of factscanrea
sonably beconceivedtojusdtify thestatuteit will
beupheld.” Applyingthat law tothefactsin
Laughlin'scase, the Court found that arational
basi sandys swasapplicable, and that theright
totravel waslimited. “A personwho hascom-
mitted an offense puni shable by imprisonment
hasonly aqualified federa right toleaveaju-
risdiction prior toarrest or conviction.” Inad-
dition, aperson hasaright to defend himself
from charges before evidence becomes*“ ob-

scured by time,” but noright to bearrested once
acrimehasoccurred. Finding noimpingement
upon afundamental right, or the creation of a
suspect classification, by the statutein ques-
tion, the Court applied arational basistest and
found the state hasarational basisfor the stat-
ute. Noting that “astatute of limitationsisa
legidative assessment of relativeinterestsof the
state and adefendant in administeringand re-
cavingjudtice,” theCourt dismissed Laughlin's
appeal and affirmed thelower court’sconvic-
tion.

Implicationsfor School Administrators

If therewas sufficient evidenceto con-
vict Laughlin some 20 yearsafter theindecent
liberties occurrences, a substantial question
existsregarding thefailureto criminaly pros-
ecutethe casewhen discovered. TheCourt’s
opinionindicatestheschool accepted Laughlin's
resignation following “acomplaint that defen-
dant had touched the genitals of astudent at
theschool.” Thereisinsufficientinformationto
determinewhether the school actudly accepted
Laughlin’sresignation, whether that action was
simply an easy way out for thedistrict at the
time, or if any number of possiblereasonable
explanations existed for allowing the accusa-
tion to go unprosecuted. Theunfortunatefact
appearsto bethat accepting resignationsfrom
teachersaccused of seriousoffenseswas stan-
dard practicein theschool busnessat onetime.
That practice, if applicableinthiscase, seri-
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oudly jeopardized both the potentid for service
of justiceand placed other childrenat increased
risk of beingmolested. Laughlinwasconvicted
andjudticewaseventudly administered. School
district acceptance of resignationsas an easy
way to dedl with crimina accusationsdeserves
convictiontoo. School children as potential
futurevictimscry out for al school administra-
torstofollow thelead of thosewho vigoroudy
pursue criminal accusationsto ensurethe ser-
viceof justicefor al involved, including both
innocent teachersand students..

Paul C.Burton, J.D.,M. S.Ed.isan attor-
ney, aformer school superintendent, asso-
ciateeditor of thelllinoisState School L aw
Quarterly, and a candidatefor the Doctor
of Philosophy Degreeat Illinois State Uni-
versity, Normal, lllinois.
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