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SCHOOL ADMINISTRATOR PER-
FORMANCE-BASED EMPLOYMENT
CONTRACTS: DON'T WORRY, BE
CAREFUL

Marcilene Dutton, J.D.

Author’s Note: This discussion will
deal with the area with which | ammost fa-
miliar, that of superintendent contracts. |
hope that, in a general sense, these com-
ments will help other administrators grap-
pling with the issue of performance-based
contracts. For an excellent discussion of
thistopic as it relates to principals, please
see Vol. 5, No. 6 of the Illinois Principals
Association’s Building Leadership: A
Practicioner’s Bulletin (February 1998),
authored by Megan Paisley. In addition,
the school law firms in this state have all
promptly responded to P.A. 90-548 and many
have authored excellent discussions of the
law’s requirements, including performance-
based contracts for administrators.

Likeit or not, performance-based con-
tractsfor superintendentsand other school ad-
ministratorsare hereto stay. PA. 90-548, the
so-called “ school reformlaw of 1997,” now
requiresthat school administratorsemployed
under multipleyear contractsof uptofiveyears
must have* performance-based” agreements
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“...linked to sudent performanceand academic
improvement withintheschoolsof thedidtricts.”
1 Atfirst blush, areading of thelaw would lead
oneto believethelllinois General Assembly
wished to put pressure on all school adminis-
tratorsto force betterment of student academic
performance.

Perceptionscan bedeceving, however.
Theeffect (and, incidentally, theintent) of the
new law will beto eradicatetheroll- over or
“evergreen” clausescontained in many super-
intendent employment contracts. "Evergreen”
clauses operated to automatically extend the
contract by oneyear annudly inthe Springwith-
out any action ontheboard spart. Inthe past
thegoal wasthat, even though superintendents
could not in many cases achieve meaningful
tenure, onewould dwaysbeinthefirst year of
athree-year contract so therewould be some
job protection afforded.

However, thenew law went alittlefur-
ther than Smply diminating automaticroll-over
clauseswithitsstatement that * no contract may
be extended or rolled over prior to itssched-
uled expiration unlessal the performanceand
improvement goals contai ned in the contract
havebeenmet.” Notethat nothing disallows
the partiesfrom terminating their existing em-
ployment contract and enteringinto anew con-
tract. Nor doesthelaw disallow the parties

from recontracting oncethe existing agreement
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hasexpired. Likewise, thelaw doesnot call
for termination during theterm of the contract
for failureto attain the performance and im-
provement goals.

Therehasbeen much discussion about
the state of existing employment agreements
and whether or not someonewho had asilent
evergreen clauseintheir employment agree-
ment before January 1, 1998, can il take ad-
vantage of theroll-over clauseand not beboth-
ered with creating and attaching the perfor-
mancebased goals. Inmy opinion, withinthe
next employment year or two, thisdiscussion
will be moot. In order to protect your em-
ployment agreement from attack based on
whether or not it containsall theelementsnow
required by law, and, perhgosmoreimportantly,
to protect yourself from attack from the com-
munity or press, it will prove prudent to move
toward aperformance-based contract. Addi-
tionally, by taking thelead in thisdiscussion,
youwill beinthedriver’s seat asopposed to
beinginapostion of respondingtoyour board's
proposed performance-based agreement.

Thenext questioniswhat intheworld
ismeant by “...goasandindicatorsof student
performance and academicimprovement [ of
the schoolswithintheditrict]” ? Aswith many
elementsof PA. 90-548, no oneisexactly sure
what thisvague statement means. What we
do know isthat multipleyear contracts must
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contain the amorphous performance-based
standardsthat must be used by thelocal school
boardto*...measurethe performanceand ef-
fectivenessof the superintendent [or principal
or other administrator]...”. We a so know the
law providesfor “...such other information as
theloca school board may determine.” A care-
ful reading of thelaw leadsmeto thefollowing
conclusions: 1) school administrator multiple-
year employment agreementsmust contain at
least two goals (one related to “ student per-
formance” and the other related to the“ aca-
demicimprovement of the schoolswithinthe
district”); 2) theremust beindicatorsor mea-
surements outlined in the agreement on how
attainment or non-attainment of the goalswill
be determined; and 3) the partiesarealowed
toinclude other information that can either be
used to determine the effectiveness of the
school administrator, or that can be used to
define the parameters of the performance-
based agreement.

Atthisearly stage, | have observed a
few thingsfrom the performance-based agree-
mentsthat have been crafted. First, most con-
tracts contain three performance-based indi-
cators. Second, andwhilepersonally | advise
caution in using test scores, many contracts
contain referenceto test scoresaseither goas
or indicatorsof performance.? Third, many
havetaken the prudent approach of including
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“cavedts’ intheagreements®. And, fourth, the
performance-based goasor indicatorscan be
containedinthebody of thecontract*, attached
asan addendum to the contract (themethod |
prefer)®, or referenced to/included in the an-
nud evauationinstrument.®

Eventhoughit hasbeenachallengeto
craft some of these performance-based goals
andindicators, it isthe superintendentsnew to
their position (accepting employmentinthedis-
trict for thefirst time after January 1, 1998)
who arefacing themost undefined chalenge of
all —“what can | promiseto achieve beforel
evenknow thisdistrict?’ An approach taken
by at |east onedistrict hasbeen for the parties
to contractualy acknowledgethat multipleyear
contractsmust be performance-based with the
parties agreeing to negotiate the performance
goals and indicators before a stated date.”
Another approach used hasbeen for the con-
tract toincdludesmplegoa sandindicatorsaong
with an acknowledgement that the partieswill
meet during theterm of theagreement toamend
thegoalsand indicatorsasneeded. Thusfar,
the school district employersand law firms
drafting theemployment contractsfor thoseem-
ployershave been very fair and have, appar-
ently, recognized that an employee new tothe
district could not possibly bind to specificswith-
out alittlemoreinformation thanthat contained
in the job brochure or school district report
card.

Inconclusion, ital boilsdowntoafew
practica admonishments: 1) don't Sgnanything
without reading it very carefully; 2) think about
themeasurementsthat will be used and project
into thefuturetotry to pinpoint what informa-
tionmay or may not beavailableat thetimethe
board will bedoing itseva uation of attainment
(for example, do we need to specify that the
previous year’s test scores will be the ones
considered); 3) remember the law does not
requirethat an administrator beterminated for
non-attainment of the goa sand indicators so
don’'t signacontract that callsfor thesame; 4)
think carefully about any caveatsthat may be
necessary to include in the contract; and 5)
don’t put yoursdlf in the position of hoping for
aroll-over or contract extensoninthelast three
monthsof theemployment term. Finally, and
most importantly of al, remember that no two
school districts are exactly alike so do not
blindly adopt another district’sgoasandindi-
catorswithout consideration of your district’s
drategic planandindividua challenges.

Goforth ... youknow thereare some
land minesout therebut rest assured that aper-
formance-based contract does not haveto nec-

essarily be one of them.
Endnotes

1105 1L CS5/10-23.8 Superintendent
—Contracts. After the effective date of this
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amendatory Act of 1997 [January 1, 1998]
and theexpiration of contractsin effect onthe
effective date of the amendatory Act, school
districtsmay only employ asuperintendent un-
der either acontract for aperiod not exceed-
ing oneyear or aperformance-based contract
for aperiod not exceeding fiveyears.

Performance-based contractsshall be
linked to student performance and academic
improvement withintheschoolsof thedidtricts.
No performance-based contract shall be ex-
tended or rolled over prior toitsschedul ed ex-
piraionunlessdl theperformanceandimprove-
ment goa scontained inthe contract havebeen
met. Each performance-based contract shall
includethe godsand indicatorsof student per-
formance and academicimprovement deter-
mined and used by thelocal school board to
measure the performance and effectiveness of
the superintendent and such other information
asthelocal school board may determine.

By accepting thetermsof amulti-year
contract, the superintendent waivesall rights
granted him or her under Sections 24-11
through 24-16 of this Act for the duration of
hisor her employment assuperintendentinthe
district.

1051LCS5/10-23.8a Principal and
other administrator contracts. After theeffec-
tive date of this amendatory Act of 1997
[January 1, 1998] and the expiration of con-
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tractsin effect ontheeffective date of theamen-
datory Act, school districtsmay only employ
principalsand other school administratorsun-
der either acontract for aperiod not exceed-
ing oneyear or aperformance-based contract
for aperiod not exceeding fiveyears.

Performance-based contractsshall be
linked to student performance and academic
improvement attributableto theresponsibilities
and dutiesof theprincipa or administrator. No
performance-based contract shall beextended
or rolled over prior toitsscheduled expiration
unlessall the performance and improvement
goascontained in the contract have been met.
Each performance-based contract shdl include
thegodsandindicatorsof sudent performance
and academic improvement determined and
used by thelocal school board to measurethe
performanceand effectivenessof theprincipal
or other administrator and such other informa-
tion asthelocal school board may determine.

By accepting thetermsof amulti-year
contract, the principal or other administrator
waivesal rightsgranted him or her under Sec-
tions 24-11 through 24-16 of thisAct for the
duration of hisor her employment asaprinci-
pal or an adminigtrator inthedistrict.

2 An example of abad performance
god usngtest scoresastheindicator read: “ The
cumulative ACT test scoresof atleast % of
theDidtricts' studentstaking said test shall be
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atleast  for each school year covered by
thisagreement, asshown by the ACT test score
transcripts of said students.” Thisgoal was
negotiated out of the contract.

For an excellent discussion about for-
mulating goalsand indicators, seethe “Ad-
ministrator Performance-Based Contract
Worksheet” included at the conclusion of this
article. It bearsrepeating: if you aregoing to
usetest scoresasameasure, definethe popu-
lationto be used carefully taking into account
themobility rate of studentsinthedistrict.

3 Anexampleof areasonable caveat
isasfollows The Superintendent shall manage
and otherwise overseethe successful trangtion
of thedistrict from aone campus school dis-
trict to atwo campus school district provided
the project suffersno work stoppagefor any
reasonincludinglitigation. (Note: thedistrict
has passed itsreferendum).

In one contract where the goal isto
“improvestudent performanceinthefundamen-
ta learning areasof reading, writing, and math,”
thefollowing caveats have been agreed to by
theparties: 1) changein IGAPtesting that re-
sultsinachangein the base scores of thetest
thereby making comparison to the previous
years test scoresinvalid; and 2) availability of
resources needed to implement program as
recommended by the superintendent toimprove
ingtructioninreading, writing, and math.

86

4 Academic Improvement and Stu-
dent Performance Goals— ThisAgreement is
aperformance-based contract. The Superin-
tendent shall meet thefollowing student per-
formance and academic improvement goals
during theterm of this Agreement, which the
partiesagreearegoa swhich arelinked to stu-
dent performance and academicimprovement
withintheschoolsof theDidrict:

Goal A: To provide the resources to
ensurethat the use of technologica equipment
and knowledgeto utilizerecent softwareisavail-
abletoal students.

The Superintendent shall haveastate
approved technology planonfile. Subjectto
the Board providing commitment isnecessary
financia resources, thedigtrict will haveat least
two computer labsand threeto six networked
computersinall classrooms.

Goal B: To provide servicesin coop-
eration with parents, community, staff and fac-
ulty that ensureincreased contact between all
homesand gaff resultinginsupport of children’s
socia and emotional needs so that these prob-
lemsdo not impede student learning.

The Superintendent shall seethat buil d-
ing principals, parent liai sons, guidance coun-
selors, school social workers, and school
nurses, aswell asclassroom teachershave con-
tact with parents/guardianson aregular basis.

® Inthetext of the contract, the para-
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graph addressing the performance-based ele-
ment reads.

Godsandindicatorsrelated to tu-
dent performance and academicim-
provement of the schoolswithin the
digrict must beincludedindl multiple-
year superintendent contracts. The
parties have mutually agreed upon
goasandindicatorsaswell asthemea:
surement of the same which are at-
tached to this contract as addendum
A.
¢ Reprinting theentireevaluationin-

strument hereisnot possible. However, the
ingrument itself wasnot remarkable. Thecon-
tract languagethat referenced using theevalu-
ationinstrument asthe measurement tool rec-
ognized that the mean scoreontheentireeva u-
ation would, on ascale of oneto five, be at
least athree or above which would indicate
satisfactory eva uation ontheboard' sbehdf that
progresswas being madetoward student per-
formance and academic improvement of the
schoolswithinthedidtrict.

Usingtheannud evauationitself asa
forum for discussing contract extensionisa
good approach. Whentheevaluationinstru-
mentitsdf isthemeasurethat will beemployed,
the partiescan easily providethat satisfactory
rating ontheevauationinstrument will resultin
an extension of the contract for oneyear or for
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themaximum period provided by law. Notdl
membersof the school law community agree,
however, that thisapproach doesnot violate
the law’s prohibition against automatic roll
overs.

" Performance Provisons. During the
initial year of thisContract, July 1, 1998through
June 30, 1999, the Superintendent shall de-
vel op specific goa sdesigned to enhancedis-
trict-wide student performance and academic
achievement aswell astheindicatorsto mea-
suresame. Thegoalsandindicatorswill be
submitted to the Board not later than April 1,
1999 for discussion and approval.

OncetheBoard approvesthegoa sand
indicators, thegoasand their respectiveindi-
catorswill beimplemented and measured, pur-
suant to aschedule mutually agreed upon by
the Board and the Superintendent, over there-
maining three (3) yearsof thecontract. The
gods, indicators, and schedule of implementa-
tion and measurement shal | bereduced to writ-
ing and become an amendment to this Con-
tract on or before July 1, 1999.

M ar cilene Dutton, J.D., is the Associate
ExecutiveDirector of thelllinois Associa-
tion of School Administrators.
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Appendix A
Administrator Per for mance-Based Contr act Wor ksheet

All multiple-year contractsfor administratorsmust now be performance-based. Per-
formance-based contracts shall belinked to* student performance and academicimprovement
withinthe schoolsof thedistrict.” Each performance-based contract shall includegoasand
indicatorsof student performance and academic improvement, and “ such other information as
thelocal board of education may determine.”

You must have at | east two goal's, one dealing with student performance and one
dealing with academicimprovement. Thethird goa category isother. You may have morethan
onegoal ineach category.

Superintendents havefor years been working under performance goal's, but with
varying degrees of sophistication, relativeto the manner inwhich the achievement of thegoals
have been linked to the superintendent’ semployment contract. Thisnew contractual require-
ment, good or otherwise, is here and most likely hereto stay. Theissue now isfor school
administratorsto shaperealistic and attainable goalswithinthelega parametersof the perfor-
mance-based contract. Todothis, time, energy, and expertiseand careful consideration of what
theboard wantsor school district needswill be needed.

It may bedesirabletoincorporate caveatsto the contract that will identify obstacles
to the achievement of the goalsin order to provide protection to the superintendent. Such
caveatscould beintheway of natural disastersbut morelikely dongthelineof financia or labor
problems. Inaddition, theindicators used should be observable so that progresstoward and
attainment of thegoalscan bedetermined. Lastly, consideration should begiventoincluding
clearly defined empowermentsto the superintendent in the empl oyment contract necessary to
achievethegoals. Such empowerments might taketheform of more control over the appoint-
ment, assgnment and saariesof district adminigtrators.

Student Perfor mance Goals
God: Statethegoal.
Indicators. 1. Definethe student population base from which observationswill
be made and measurementswill betaken. (check al that apply)
A. Digtrict
B. Building
C. Gradeleve
D. Specia population
E. Pointintime
or
Longitudind
Determinethe measurement tool
3. Determinethebaseyear of the
measurement tool

N

(Appendix continues)
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Appendix A (continued)

4. Determinethetimdinesforthe
measurement tool

5. Coordinatethemeasurement timelines
of theemployment contract relative
toevauationand renewa

6. Listanyadminigrative
empowerment(s)

7. Listany cavest(s)

Definitions

Student Performance: A condition of student behavior or statusthat isnot directly related to
academic performance but isgenerally accepted asabehavior or status, that if present, isbe-
lieved to contributeto animproved learning climate.

Student Performance God : A statement jointly devel oped by the superintendent and board of
educationindicating the student performance toward which joint effort from the board and su-
perintendent will be directed whichisspecified in the superintendent’ sempl oyment contract.
Academic Improvement: A condition of enhanced student performance asdetermined by tests
or other measurements.

Academic Improvement Godl: A statement jointly devel oped by the superintendent and board
of education indicating the academicimprovement toward which joint effort from the board and
superintendent will be directed whichisspecified inthe superintendent’ sempl oyment contract.
Other Board Determinant: An observable and measurablefactor within the school digtrict.
Other Board Determinant Goal: A statement jointly devel oped by the superintendent and board
of educationindicating the desireto add, del ete, or modify an observable and measurablefactor
within theschool district whichisspecified inthe superintendent’semployment contract.
Adminigtrator Empowerment: A contractudly expressed authority granted to the superintendent
by theboard expresdy for the attainment of astudent performance, academicimprovement or
other board determinant goal.

Cavest: A condition, identified in theemployment contract, whichif present or which develops
during theterm of asuperintendent’smultipleyear employment contract shall rel easethe super-
intendent from achievement of theexpressed godl.

Point intimeand longitudinal: An example of apoint in time measurement would beasinthe
annual testing of ahigh school junior for the ACT test. Anexampleof alongitudina measure-
ment would beasin thefollowing of agiven grade school classthroughitsannua lowaTest of
Basckills.

Examplesof Student Performance Goals
1. Student truancy shall bereduced.
2. Student attendancerates shall beincreased.
3. Student suspensions shall bereduced.

(Appendix continues)
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Appendix A (continued)

4. Student graduation ratesshall beincreased.
5. Student participationin co-curricular activitiesshall beincreased.

Examplesof Academiclmprovement Goals

Student academic performance shal beimproved.
Student math performance shall beimproved.

Student reading scores shd |l improve.

Student standardi zed testing scoresshall improve.
Student Grade Point Averages (GPA's) will beincreased.

agbkhowbdE

Examplesof Other Board Deter minant Goals

=

A schoal district Foundation shall be established.

2. Alongrangeschool facility plan shal bedevel oped.

3. A minority staff recruitment plan shall be devel oped.

4. A citizensadvisory committeefor each attendance center in the school
digtrict shal beformed.

5. Alongrangefinancia planfor theschool district shall be devel oped.

Examplesof Administrator Empower ments

1. Theboard agreestotheassignment, retention, and promotion of otherwise
properly certificated district administratorsasper thetimely
recommendation of the superintendent.

2. Theboard agreesto the assgnment, retention, and promotion of otherwise
properly certificated employeesas per timely recommendationsof the
Superintendent.

Examplesof Caveatstothe Employment Contract

Note:

1. Afailuretoincreasetheschool district’sincomeof combined stateaid,
categoricals, and local property tax revenue, by morethan 3% fromthe
previousschool year.

2. A work stoppage by any of the non-administrative school district
employeesduring any year of the employment contract.

3. Staff turnover that might have anegativeimpact on the performance of
students (asintheretirement of the high school scienceteacher).

Questionsregarding thisworksheet should be addressed to: Walt Warfield,
Executive Director, at 217/787-9306 or wwarfiel @juno.com
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TORTSPOTPOURRI: NEGLIGENCE
REVIEW, REFERENCEAND UPDATE

Paul C. Burton, J.D., M.S.Ed.

Introduction

Thereisno definitiveempirical data
of which| am awarethat establishesa*least
favorite” topic among the many that school
adminigtratorsfaceinther careers. If my ran-
dom and unscientific 25 years of experience
inlllinoiseducationisany indication, ashort
list of probabletopicsfor theditinctionwould
includetenured teacher dismissal, maintenance
of flat school building roofs, and stategod vis-
its. All of these areas are stress producing,
and severa areoftenlose/losesituations. The
topicthat appearsto causethe greatest stress,
however, is“torts,” that legal termwhich de-
scribes the great morass of common law
“wrongs’ encompassed in negligence, inten-
tiona no-no’'s, anddtrictliability. Thisarticleis
an attempt to help removethisseemingly end-
lesssource of administrative headachesfrom
a“least favorite” topicwhichinvokesexple-
tivesupon mention, and replaceit with some-
thing moreaongthelineof, “1t’sreally not
that difficult.”

Oriqgin of the “ Torts” Term
School adminigtrators, likethe nation
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at large, havetrouble understanding “torts’

becausethelega community hasno easy way
of making tortsunderstandable. If | wasad-

venturous enoughto guess, I’d say “torts” is
probably awordwhaoseoriginlieswithinsome
ancient and forgotten language, itsmeaning
having had something to do with medica pro-

cedureswithout anesthetics. It often occurred
to meinlaw school that thet-o-r-t werethe
first four letters of "torture.” According to
popular law school wisdom, “tort” derives
fromthefrenchwordfor “wrong.” This, ap-
parently, iswrong, in spite of “torts’ being
listedin severd frenchtoenglishdictionaries
as“wrong.” My friend, anative speaker of

theromanticlanguage, informsmethat “tort”

issomekind of weird cake. “Weird” iscer-
tainly an appropriate starting point for thissub-
ject, and“cake’ of coursebringstomind Marie
Antoinette’ sinfamous* |et them eat cake’ re-
mark. If memory serves, | believe shelost
her last court case. Thus, we see how theen-
tirelegal areaof tortsisnicely tied together.

In any case, atortisawrong, and torteisa
Frenchfor cake. So, inschool law tortshas
somethingtodowith“wrong,” andfiguring out
how to categorizethewrong, characterizewho
didwhat towhom, and arriving at aworking
understanding of “torts’ isreally not that diffi-
cult. Let usproceed, cakein hand.



Categories of Torts

For our purposeshere, therearethree
categoriesof torts; negligence, intentiona, and
strict liability. Negligence encompassesthe
unintentional but none-the-lessharmful results
caused by someone’'sconduct or action. In-
tentiond tortsarethosewhere conduct ispur-
poseful and theresulting effect issomeharm
to person or property. Strict liability isstatu-
tory assignment of respongibility for harmre-
gardlessof intent. Negligenceand intentional
tortsevolved from common law, but are now
amogt universaly statutory.

Characteristics: Torts
The characteristic of greatest import
shared among thethreetort categoriesisthat

they are civil matters, i.e. not criminal. OJ
Simpsonisnot guilty of criminal battery re-
sultingindeath,* but isquilty of civil battery.?
Thegtandardinal crimina casesis“beyonda
reasonabledoubt.” * Thestandardin civil mat-
tersvariesbut isawayslessrigorousthan that
incriminal cases.* Thisislogicd asthecon-
sequences of aconvictionfor civil mattersis
lessstringent thanthat for crimind conviction.®

Characteristics. Intent
The characteristic of greatest import
indistinguishing among thethreetortsis“in-
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tent.” Innegligence, thereisnointent. “Inten-
tional” torts are either against a person or
againgt property. Themost common inten-
tional tortsagainst aperson are assault, bat-
tery, and fal seimprisonment. Intentional torts
against property aretrespassto land, trespass
to chattels, and conversion. Other forms of
intentional tortsexist, including wrongs de-
scribed as*“intentiond infliction of emotional
distress’ and* outrage.” Exact definitionsand
their attendant e ementsvary among jurisdic-
tions. Thelast category, strict liability, isa
legd classfication desgnedto preassignliabil-
ity. It appliesto specific marketed products
and somedangerousitemsand activities.

Characteristics: Elements (Prima Facie

Case)

Thefirgt placemost folksof otherwise

good sense and educated brains get tripped
up by tortsisin understanding the elementsof
theparticular “wrong” inquestion. Because
negligenceisthe primary concern of schools
and school adminigtrators, our focusherewill
be on negligence.

Negligenceiscomprised of four ele-
ments: duty, breach, causation and damages.
The establishments of all four elementsisa
necessary preconditionto any plaintiff’shope
of winning anegligencesuit. Establishing that
al four dementshavebeen met islikegetting
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tofirst base. To score, there are more bases
to run, but you first have to get on base to
have any hopeof scoring. Althougheachele-
ment hasitsown particular nuancesand can
becomethe subject of complicated debatein
any given case, dl dementsarefundamentally
graightforward.

Duty: Duty isthe placewhere negli-
gence suitsshould begin, althoughinfact the
incurred damages element (injury when to
persons) seems to draw the most attention
becausethat isthe observable effect of aneg-
ligent act. Unfortunately, theemotiona nature
of damagesusualy distractsusfrom properly
remembering and cong dering theduty e ement
requirement, and istherefore often acause of
misunderstanding negligence cases.

Duty isthe product of common law
and statutory development. For example, a
doctor hasno inherent duty under the color of
law totreat an accident victim. Many school
law examstest thiselement by describing a
horribletraffic accident in which many chil-
dren are hurt and dying and the brilliant and
successful doctor, medica bagin hiscar, Sits
camly infront of the accident scenereading
theWall Street Journal. Bad guy? Sure. Cal-
lousdisregard? Of course. Violation of the
Hippocratic oath? Probably. Duty toaidthe
victims? Not according to the law. If there
wasarequirement, it would be classified as
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an affirmativeduty, and affirmativedutiesgen-
eraly donot exist at common law.

Breach: A breach of an established
duty must occur to establishaprimafaciecase
of negligence. Custom and usage, statutory
violation, and thedoctrineof resipsaloquitur®
arethe primary meansof establishing abreach
of duty. Inredlity, breachisrarely anissue. If
duty is established and damages have oc-
curred, breachisgenerally assumed.

Causation: Asweshal observe, cau-
sationiswhereagreat amount of thelegal at-
tentionin anegligence caseisfocused. Cau-
sation at first blush seemssimple. X acted
negligently and Y washurt asaresult. Thisis
“causeinfact,” or “actua cause.” Thereason
causationisthemost contentiouselement of a
negligencecaseisbecausenot dl actud causes
are sufficient to establish legal liability, or
“proximate cause.” Proximate cause, or “le-
gd causg’, isadoctrinewhich operatestolimit
adefendant’sliability onthebasisof damages
being“foreseedble.” Generally, adefendant is
liablefor “foreseeable’” damages, and not li-
ablefor “unforeseeable” damages. What's
foreseeable and what’s unforeseeable? You
have now arrived at the perplexing question
which provides endless hours of courtroom
drama, legal debate, and six digit attorney’s
fees.” Thereisno magic test to determine
ligbility. Defendantsareliablefor damagesthat



are deemed to be normal consequential re-
sultsof their conduct aslong asthose conse-
guencesoccurred withinthe zone of risk cre-
ated by that conduct. Foreseeability, thearea
encompassed within the zone of risk, and the
effect of intervening factors, often becomethe
foca pointsof negligencecourt actions. While
thelay publicfocuses primarily onthe dam-
ages, thelegal community isfocused onthe
grey areaof proximate cause. Now we lay
public school administratorsknow better.
Damages. Damages encompasses
two meaningsin negligence. Asaneement of
acause of action, there must be damageto
property or injury to a person actually and
proximately caused by adefendant’sbreach
of duty to have anegligence case. Ascom-
pensation, when apersonisinjured or prop-
erty harmed, “fair and adequate” relief for re-
sulting past, present and perspective damages
aregenerally compensable. In peopleinjury
cases, damages may include medical ex-
penses, lost earnings, and lost earning capac-
ity. Insomecases, painand suffering arecom-
pensable. In property cases, damagesarethe
reasonablecost of repairs. If property hasbeen
destroyed, thefair market valueprincipleap-
plies. One damage issue which arises fre-
quently and causesconfusionistheplaintiff’s
duty totakereasonableactionto mitigatedam-

ages.
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Another isthe general bar to reduc-
tion of damagesbased on plaintiff’sownin-
surance or other financial resources. Thisre-
grictioniscalledthecollatera sourcerule.

Defenses

There are two primary defenses to
negligence; comparativefault and assumption
of therisk.

Comparative Fault: Thecommon
law once completely barred aplaintiff’'sre-
covery for damagesif ghewasinany way at
fault. Thiswasthedoctrineof contributory neg-
ligence. Illinoisfollowsthe statutory doctrine
of comparablefault which recognizesade-
greeof fault and barsplaintiff’ srecovery only
in caseswherethe degree of higher fault ex-
ceeds50%. If plaintiff’sfaultis50% or less,
then g/he can recover damagesfrom defen-
dant tothedegreedefendant isliable. Itisnote-
worthy herethat defendantsshareliability col-
lectively among themselves regardless of
individual degree of liability. Successful
plaintiff’stherefore may recover the entire
judgment from any single defendant.

Winning thecaseonly getsplaintiff to
third base. Recovery of full damage awards
following district court adjudicationisrare.

Assumption of theRisk: Assump-
tion of therisk may be expressed or implied.
If adefendant engagesin an activity knowing
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therisks, implied assumption of risk may bar
hisrecovery of damages.

| mmunity
At common law, government entities

andthepublicofficidsemployed by themwere
immunefrom negligence causesof actionre-
lated to performanceof discretionary functions.
In 1970 Illinois adopted anew State Consti-
tution which eiminated thiscommonlaw im-
munity “except as may be provided by our
general assembly through statutory law.”
Epsteinv. The Education, No. 80965, Illinois
Supreme Court, Oct. 17, 1997, referring to
lI. Const. 1970, art. X111, sec. 4.. Pursuant
to statutory authority, the statelegidatureen-
acted immunity legislation in severa forms
which effectively reestablished common law
immunity for government entitiesand their
employees. 7451LCS10/1-101 et seg. (West,
1996) , providesgenerd governmental immu-
nity; 105 ILCS 5/24-24 (West, 1996) pro-
videsschool employeeimmunity by granting
inloco parentisauthority; 105 ILCS5/34-84
(West, 1996) confersimmunity for adminis-
trativeacts. Thislegidativegrant of immunity
wasdonewithout “the old common law gov-
ernmental/proprietary function distinction.”
Epgtein.“Thereisnothinginsection 3-108(a)’'s
languagewhich evenremotely suggeststhet it
doesnot apply to ministerial tasks.” Epstein.
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Willful and Wanton: Theschool spe-
cificgatutesgrant immunity for negligencebut
not for the moreirresponsible conduct com-
monly called “willful and wanton.” Thisisa
sourceof confusionfor two reasons; first, will-
ful and wanton action doesnot conformtothe
diginctionsweprevioudy madeunder “intent.”
Such actionisoften described asbeing either
“intentiona or unintentional.” Thisisnot only
not helpful, but confusing. Theideaencom-
passed inthedesignationisthat defendant does
not intend theresults, thustheinjury isnotin-
tentiondl, but the conduct sheengagedinwas
recklessbeyond thereasonableregard for the
safety of others. Remember “ zoneof risk?” If
adefendant acted recklesdy and failed to ex-
ercisethedegreeof ordinary carewhichwould
prevent injury to someonewho was actually
known to be or could reasonably expect to
bewithinthe*zone of risk” then that defen-
dant acted with the“intentional or reckless’
disregard known as*“willful and wanton.” (See
Black’s Law Dictionary, Sixth Ed., 1990,
1600). Don't confuseintent to act recklessly
withintentto commit harm. Big difference. Big
confuson. Now weared| informed and know
better.

Unfortunately, that does not resolve
one huge school law issue. If school statutes
confer only immunity from negligencesuits, and
the Government Tort Immunity Act confers



generd immunity whichindudesimmunity from
willful and wanton conduct, are schoolsand
school personnd dsoimmunefromsuit for their
morerecklessacts? The Second Circuit says
yes, becausethelist of government entities
specifiedinthegeneral immunity statute spe-
cifically namesschools. SeeHenrichv. Lib-
erty High School, No. 2-96-0561 (2d. Dist.
1997). Thelllinois Supreme Court seemsin-
clinedto support thisinterpretation asconss-
tent withtheir rulingin Epsteinv. The Educa-
tion, No. 80965, (1997), where the Court
specifically stated that statutesareto beinter-
preted independently and effect given accord-
ingly. Look for theissue of school immunity
from willful and wanton actsto be addressed
inthefuture by thelllinois Supreme Court to
resolveinconsistent holdingsamong lllinois
judicid circuit. Barring legidativeactiontore-
visesautes, the Second Circuit holding grant-
ing school immunity fromwillful and wanton
actsshould prevail.

Reference Sources.

So where do you go to research
schoal tortsissuesand happenings? Follow-
ingthesacred principleof legd research, “find
someonewho hasaready doneit,” theplace
to start Ilinois school tortsresearchisright
herewiththelllinois State University School
Law Quarterly. A Synopsisof Tort Liability
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CasesInvolving Student Injuriesinllinoisand
Related Guiddinesfor School Personnel®isa
good article with specific suggestions for
school administrators. Referenceto casesand
datutesisincluded intheinformation provided
inthelllinoisSchool Law Survey,® asarebrief
definitive summariesfollowingaquestionand
answer format. Much more comprehensive,
but updated | essfrequently and far morecodtly,
isthelllinoisIndtituteof Continuing Lega Edu-
cation, Illinois School Law (Illinois School
Law Ed. 1980). Thisiscommonly referred to
as“lce-Cycle” andisavailableinmost legal
librariesand someuniversity library law sec-
tions. Several publicationsof I1linois Com-
piled Statutesin annotated form providethe
exact wording of statutes, completelegisa-
tivehistory, and case summarieswhich inter-
pret the statute. Thelllinois School Codeisa
compilation of 1llinois Statuteswhich address

school matters, but lacks annotation of cases.

Conclusion.

“Torts’ isdifficult for school profes-
sionalsto understand only in limited ways.
First, becausethelanguageis”legalese," not
"educationese," completeunderstanding comes
only frombecoming familiar withthelegd lan-
guage. Thisisneither inherent nor easy. Sec-
ond, becausewe ashuman beingstendtofo-
cusontheemotional, not the professionally
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(legal inthiscase) contentious, welosesight
of theball and strike out. Watch the ball and
hittingiseasy. Third, becausethelegal com-
munity doesapoor job of helping non-law-
yersunderstand anything, weschool profes-
sionalshaveto help ourselves. Thelimited
waysthat “torts’ aredifficult to understand can
be overcomeby systematically dissecting the
subject and understanding how and wherethe
eementsof confusionoccur. Hopefully wehave
accomplished that herefor “torts.”
Thesubject of “torts” isonly one of
the hundredsof legal subjectsthat illustrates
the need the school community hasfor itsown
legal resources. Theexistinglega community
isnot going to explain anything to us. Whether
thisisbecause our understanding might cost
them money and professional advantageis
properly the subject for another time. What
isimportant hereisthat theideathat the edu-
cation of our childreninlega mattersisanec-
essary preconditionto theintelligent and re-
sponsibleexercise of democratic citizenship
seemsto be severely under-addressed by ei-
ther thelegd or theeducation world. Democ-
racy isadvanced citizenship which requires
cognizanceto beeffectively practiced. Theedu-
cation of thiscountry’schildreninlegal cogni-
zancebeginswithther teachersand adminis-
trators. Thefailure of thelegal community to
hel p effectively educate school professionals
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cannot bean excusefor thecontinuing failure.
[llinoiseducation needsitsown lega resource
for exploration, explanation and evol ution of
lega matters. AnlllinoisSchool Law Center
available to al Illinois educatorsisalong

needed entity whosetime hascome.

Endnotes

1 Murder by any other name...

2 Murder by any other name....

3 Inevidence meansfully satisfied,
entirely convinced, satisfied to amoral cer-
tainty; and phraseistheequivaent of thewords
clear, preciseandindubitable. BlacksLaw Dic-
tionary, 6th Edition (West, 1990).

4 The two most common civil stan-
dardsof proof are* clear and convincing:” that
proof which resultsin reasonable certainty of
thetruth of the ultimate fact in controversy,
and“ preponderanceof theevidence:” evidence
whichisof greater weight or more convincing
than the evidencewhichisofferedin oppos-
tiontoit; that is, evidencewhich asawhole
shows that the fact sought to be proved is
more probablethan not. Black’sLaw Dictio-
nary, Sixth Edition, (West, 1990).

® Possibleincarceration for criminal
convictions.

6 “Thething speaksfor itsdf.” Rebut-
table presumption or inferencethat defendant



was negligent, which arises upon proof that
instrumentality causing injury was in
defendant’s exclusive control, and that the
accident wasonewhich ordinarily does not
happenin absence of negligence. BlacksLaw
Dictionary, Sixth Edition (West, 1990).

" Actually, most negligencesuitsare
taken for plaintiff’son acontingency basis,
meaning the attorney(s) must winto get paid.
33 percent isstandard, 40 percent or moreis
acceptable depending on the strength of the
case, and competition among personal injury
and tortsattorney’s can provide accessto rep-
resentation for aslittleas 25%.

o, thebillsareusually those bel ong-
ing to defendant’s. Sincelarge corporations
areoften thetarget of suits, they often main-
tain their own stable of attorneys, and thus
avoid much outsdebilling expense.

8 [llinois School Law Quarterly, Vol.
17,No.2, January, 1997.

° BrianA. Braun, Fourth Edition, I11i-
nois Association of School Boards, March,
1996.
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an attor ney, aformer school superinten-
dent, associateeditor of thelllinoisState
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SCHOOL FUNDING AND REFORM
BILL OF 1997 PA 90-0548 (HB 452)
IMPLICATIONS FOR SCHOOL AD-
MINISTRATORS

Elizabeth T. Lugg, J.D., Ph.D.

Riding thewaveof school funding re-
form, thelllinois State L egidatureenacted the
School Funding and Reform Bill latein 1997.
Thishill not only providesfor variouschanges
inpublic school funding, it also enactsfairly
substantial changes and controlson the ad-
ministration of local school districts. Tucked
among theincreasesin the Cigarette Tax, pov-
erty grants, and new foundation levels, are
fairly substantial limitations on the rights of
school digtrictstofredly contract withtheir ad-
ministrators, new rulesfor teacher certifica-
tion, and power to grant Charter Schoolsin-
gdledinthe State Board of Education. What
dothesereformsreally meantolocd princi-
palsand superintendents?

Thisarticlewill examineseverd of the
new and revised sections of the school code,
which weretheresult of the School Funding
and Reform Bill. Someof the changeshave
minima impact ontheadminidrator inthefield.
Others, however, will completely changethe
way districtsare administered and the prop-
erty rightsenjoyed by employeesintheir jobs.
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105 1L CS 5/2-3.124; New Section Deal-
ingWith Mandatory L iability | nsurance

for Employees

Content:

Under thetermsof thisnew section
the State Board isrequired to provideamini-
mum leve of professiond liability insurance
(asoknownasErrorsand Omission’slnsur-
anceor E& Oinsurance) toal certificatedem-
ployeesof thestate'spublic schools. Thisin-
surance coversthe employees should he or
shebesuedincivil court, andwill pay for bail
bond and an attorney should theemployeebe
chargedwithacrime.

Implications:

Inpractice, littledifferenceisgoingto
be seen by school districts or employees.
Currently, most school districts carry some
level of personal liability coverageonal the
employeesof thedigtrict. Thatistosay that if
anemployee, acting reasonably and withinthe
bounds of hisor her employment, issued by
someone (i.e. aparent), the school district’s
insurance company will provide attorneysto
defendthelawsuit. If damagesarewon againgt
theemployee, or if thelawsuit issettled, the
school district’s insurance will pay those
amounts. Under new section 1051LCS5.2-
3.124, the State Board of Educationisalso



required to provideliability insuranceto any
employeewho requestsit. Atthemost, there-
fore, theschool district may recognize some
savingsby havetherisk plit between the State
Board of Education and thedistrict’sprivate

insurance company.

105 1L CS5/10-20.9a; Final Grade; Pro-

motion

Content:

Whilethissectionisnot new, amend-
mentsweremadewhich lessen thediscretion
of thelocal school district indeciding which
studentsto promoteto the next grade. Previ-
oudy, under thewording of thestatute, school
districtswere* discouraged” from promoting
studentsfor reasons other than academic per-
formance. Under the new wording, school
districts* shal not promote” for reasonsother
than academic performance. More specifi-
cally, “(d)ecisionsto promote or retain stu-
dents . .. shdl bebased on successful comple-
tion of the curriculum, attendance, perfor-
mance based on Illinois Goal s and Assess-
ment Program tests, thelowaTestsof Basic
Skills, or other testing or any other criteria
established by the school board.” The new
wording of the section goesonto statethat, if
astudent is not promoted to the next grade,
remedia assstanceshdl beprovided. Inshort,

these amendmentsattempt to sound the degth
knell for “socia promotion.”

Implications:

Themajor implication of thissection
isthat administrators will need to draft re-
quired paliciesoutlining thedigtrict’ sacademic
requirementsfor promotionto thenext grade.
That duty isvery clearly stated. What isnot
socleariswhoisgoingto provideand pay for
the remediation mandated by the new word-
ing. Thelaw very clearly statesthat students
who aredetermined, under the policiesof the
locdl digtrict, to beindigiblefor promotionto
the next grade” shall” be provided remedial
assi slancewhich may include 90 hoursof sum-
mer school, tutors, increased or concentrated
instructional timeor modificationstothein-
structional materials. What isnot stated is
exactly who is going to pay for this
remediation. Isthisto be provided by the
schoolswith no cost to the parents? Are par-
entssupposeto underwritethisprogram and,
if 50, isthat kegping withthespirit of freepublic
education as required by the Illinois State
Condtitution?

Onepossiblesolutionisfor thelocal
school board to write such broad criteriathat
it continuesto be ableto exerciseawidede-
greeof discretion (or del egatethat discretion
to theadministrators) in determining exactly
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who should bepromoted. Solongasthat dis-
cretionisnot exercisedinan arbitrary, capri-
cious, or discriminatory manner, thismay ac-
tually bethe best short-term solution for many
districts. It appearsfromtheface of the stat-
utethat, if theboard policy includessomecur-
riculum, attendance and testing criteria, it
should withstand any type of review froma
state agency or acourt, yet could continueto
allow theflexibility needed to truly serveal
students.

105 ILCS 5/10-20.30; No Pass-No Play

Policy
105 ILCS 5/34-18.17; No Pass-No Play

Palicy

Content:

Thesetwo new sectionsof the school
code could also beknown as“let’sget tough
on athletes’ policy. With the enactment of
thesesections, thelllinoisState Legidatureis
attempting to bea* super-school board” and
required| studentsingrade 9-12 to maintain
some acceptable grade point averageif they
wish to participatein extra-curricular activi-
ties(which usualy meanssports). Thereisan
attempt to soften this rather heavy handed
mandate by including areporting requirement
so it appearsthat the state isactually inter-
estedinseeingif such arigid policy hasany
real effect on student behavior.
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Implications:

For the majority of school districts
which do requireaminimum grade-point av-
erageto competeinextra-curricular activities,
the only change will be the requirement to
record theexigting digtrict policy withthe State
Board and thereport any disciplinearisng un-
der thepolicy. For thosedistrictswhich do
not currently have any such policy, apolicy
will need to bedrafted, implemented, recorded
with the State Board of Education, and viola-
tionsthereunder reported to the state. Unfor-
tunately, theimplication for the students, es-
pecidly thosestudentswho areat-risk and are
only being kept in school because of theirin-
terestinan extra-curricular activity, may be
lost by thisunnecessarily paterndistic move
by the state.

1051L CS5/10-22.6; Suspension and Ex-

pulsion of Pupils

Content:

The change in this section was the
addition of sub-section (f) which extendsthe
concept of suspension and expulsion from
school toinclude suspension and expulsion
fromall schoal activitiesand prohibitionfrom
even being on school grounds.
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Implications:

Theaddition of the sub-section (f) will
finally give many administratorsthe power
needed to keep potentia ly disruptive students
away from athletic eventsand other “quasi-
public” activities. Unlike private businesses
where dismissed employees, and citizensat
large, can belegally kept off of the premises,
public school buildingsandtheeventsheldin
those buildingshave a“ quasi-pubic” nature.
After dl, the structuresand grounds are sup-
ported by tax money just like parksand other
publiclands. Yet the burden onthedistrict
anditsadministratorsto maintain asafe envi-
ronment isenormous. Thisexpansion of the
effect of sugpensonsand expulsonsnow gives
digtrictsthelegd ability to prohibit suspended
and expelled individualsfrom coming any-
where near the school building, evenonthe
pretense of attending a“quasi-public” func-
tion such asabasketball game.

1051L CS5/10-22.23; Certified Nurses

Content:

Because of changesto thissection of
the school code, schoal districtsmay not em-
ploy non-certified registered nursesto perform
professona nursing servicesinschools. Prior
tothis, all nursesemployed to perform nurs-
ing servicesin schoolswererequired to hold

aschool servicepersonne certificate. This
amendment wasinresponseto aFirst Digtrict
Appellate court decisionwherethe court ruled
that only certified school nursescould perform
professiona nursing servicesin schools.

Implications:

Themgorimplicationof thesechanges
istoincreasetheflexibility which digtrictswill
havein staffing hedlth-care positions. Under
thenew law, only positionsrequiring teaching,
theexerciseof ingtructiona judgment, or the
educational evaluation of studentswill bere-
quired to be performed by acertified school
nurse. Thiscreatesagray arearegarding |EP
meetingssincethat isastuation which might
be construed toincludetheexerciseof ingtruc-
tiona judgment. Unofficidly, the State Board
of Educationinterpretsthewordingto alow
non-certified nursesto participateinthesepro-
ceedings. Thisnew wording asowill makeit
easier for local districtsto contract with out-
Sdeagenciesto providemuch of itshedth care

FVices.

1051L CS5/10-22.34c; Out-Sour cing Non-
I nstructional Services

Content:
Thisnew addition to the school code
specificaly dlowsschool digtrictsto hireout-
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side contractorsto provide non-instructional
services, evenif these servicesarecurrently
being provided by an employeeor bargaining
unit member. Such employeesmay belaid off
with 30 daysnotice.

Implications:

Loca school districtsmay or may not
recognize asavings by contracting with out-
sideindividualsto provide servicessuch as
grounds-keeping, janitorid, clerica/bookkeep-
ing, etc. If such*out-sourcing” isdone, how-
ever, local unionswill becomehighly uncom-
fortable and accusethedistrict of engagingin
aprohibited practice or attempting to break
theunion. Therefore, public relationsconsid-
erations need to be taken into account along
withfinancial consderationsbeforeany final
decisonismaderegarding exercisngtherights
provided by thisnew section.

1051L CS5/10-23.8; Perfor manced Based
Multi-Year Contractsfor Superintendents
1051L CS5/10-23.8a; Performance Based
Contractsfor Principals

Content:

Theselegidativechangesare someof
themost controversid of al becausethey ded
withthepopular “evergreen” contracts. They
also appear torestrict theability of the school
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board and school didtrict tofredy contract with
itsadministrators. Under thenew legidation,
administrators now have a choice between
single year employment contracts with no
statutorily stipulated language, or multi-year
contracts of twoto fiveyearswhich are per-
formance based and linked to student perfor-
manceand academicimprovement.

In order for this section to be appli-
cableto any givenindividud, two conditions
must be met. First, the effective date of HB
452 must have passed. That condition was
met asof January 1, 1998. The second con-
ditionisthat theemployment contract in effect
on January 1, 1998 must expire. Once that
has happened, the above criteriawill apply.
The content of the one-year contract canre-
mainthesame. Any multi-year contract, how-
ever, must include performanceand improve-
ment goal s determined by theloca board but
based on student performance and academic
improvement. Thesignificanceof requiring
these performance and improvement goalsis
that no multi-year contract may be extended
or rolled-over until those goalsare met. Fi-
nally, theHB 452 dso diminatestherequire-
ment that school boards give superintendents
and principalsnoticeof dismissal by April 1.

Implications:
Theimplicationsof thislegidaionare
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driven as much by what isactually omitted
fromthelegidationaswhat isincluded. The
wordingthelegidationimmediately raisestwo
very seriousquestions. First, when hasacon-
tract expired? Many superintendents’ con-
tractscurrently havewhat isoftentermed an
“evergreen” clause. What that clause saysis
that, unlessthe board takes some affirmative
action to keep the contract from extending, as
of acertain date each year the contract will
automatically extend for another year. Through
thismethod, asuperintendent can dwayssafely
remaininthefirst year of athree-year con-
tract. Many have stated that HB 452 intended
to do away with“evergreen” clauses, but did
it? For example, Superintendent Joneswas
hiredin 1980. Everyonewashappy with his
performance soin 1985 hewasawarded an
“evergreen” contract and it hasbeen automati-
cally extending for 13years. It canbeeasly
argued that the date of hiscurrent contractis
1985 and will continuein full forceand effect
until suchtime asthe board takes affirmative
action to end the 1985 contract. In other
words, at no timewill the contract automati-
cally “expire’” which, as stated above, isthe
second criterianeeded for the new law to take
effect. Whileallowing such automatic con-
tinuation to continuein perpetuity may bea
public rdaionsnightmare, nothing specificaly
gtated onthefaceof thelegidation makessuch

automatic extensionswithout theinclusion of
performance based goasillegal. Thiswould
not bethesamefor contractswhich contained
only languaged | owing continuation of employ-
ment upon the expiration of the contract. In
such acase, clearly the contract in effect on
January 1, 1998 will expirewiththepotential
for anew oneto beenteredinto by thedistrict
and theadministrator. Should the contract ne-
gotiated be multi-year, thenit will needtoin-
clude performance based goals.

Second, what happensif the perfor-
mance based goalsarenot met? Onethingis
very clear from the face of the statute, and
that isthat amulti-year contract cannot be ex-
tended until the performance goalsincluded
thereinaremet. It doesnot say, however, that
if thegoa sare not met that the administrator
must beterminated. Quitethecontrary. The
local board hasbeen given substantia discre-
tionto not only determinewhat thegoa sshall
be, but al so whether they have been met and,
evenif they have not been met, whether the
board wishes to negotiate new goalsin the
context of anew contract. Theonly mandates
regarding multi-year contractsisa) that they
be performance based; b) that they contain
performance based goals, €) that thosegoal's
be based on student performance and aca-
demicimprovement; and d) that the contract
can not be extended until thosegoalsare met.
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What thismeansto the administrator
inlllinois, isto make sureand takehisor her
employment contract serioudy. Whether the
administrator isnegotiating anew contract or
continuing under an existing contract at this
point, that document should contain al the
safeguardswhich used to be contained inthe
school code. This means making sure that
thereisaprovision requiring notice of termi-
nation and perhaps sometype of due process
hearing. Thisalso meanstakingthetimeto st
down with thelocal board of education and
devel op goalswhich areboth attainable, con-
creteenoughto beeasily enforced, redlistic
enough to be achieved, and something on
which both sidescan agree. Whileitistrue
that the state is now meddling perhaps too
muchin quasi-private contractua matters(re-
member al public school employeestechni-
cally remain state employees), itisalsotrue
that thelion’sshare of the power wasreserved
to thelocal school board. For additional in-
formation ontheimplicationsof thelegidation
onadministrators contract, pleaserefer tothe
articleauthored by Marcilene Dutton, J.D.,
Associate Executive Director of thelllinois
Association of School Administrators con-
tained inthis publication on pages 82 through
90.
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1051LCS5/17-1.5; Limitation of Admin-
istrative Costs

Content:

Thisnew section hasthe stated pur-
poseof establishing limitationson thegrowth
of administrative expenditures in order to
maximizethe proportion of school district re-
sourcesavailablefor theingructiona program,
building maintenance, and safety servicesfor
students. Asdefined by thissection, “admin-
istrative expenditures’ includetheannual ex-
pendituresof school districtsfor board of edu-
cation servi ces, executive administration ser-
vices, special areaadministrative services,
business support services, other support ser-
vices, interna services, and al other expendi-
turesfor the direction of the maintenance of
thephysical plant, transportation, and food ser-
vices! Startingwith the 1998-99 school year
increasesin administrative expenditures, as
described above, arelimited to thelesser of
5% or the percentageincreaseiningtructiona
expendituresfor theschool year over theprior
school year. On or before October 15, 1998
and October 15 of each subsequent year,
school districtsarerequiredtofileaonepage
report with the State Board which liststhe ac-
tual adminigtrativeand instructional expendi-
turesfor the prior year and the projected ad-
minigtrativeand ingtructiona expendituresfor
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the current year. Should aschool digtrict fail
tofilethisreport, the State Superintendent is
required to notify the school districtinwriting
that it hasfailed to report and to do soin 60
days. If theschool district still doesnot re-
spond, the next payment of general stateaid
due, and al subsequent payments, may (butis
not required to be) withheld until suchare-
portisfiled.

Inaddition, if the State Superintendent
determinesthat aschool district hasexceeded
the statutory administrative expenditurelimi-
tation, thedistrict will bedirected to take cor-
rectiveaction. If within 60 dayssuch correc-
tiveactionto bring thedigtrict' sadministrative
expendituresinto compliancewiththelawis
not done, and the ditrict failsto provide ad-
equate assurance that such corrective action
will betaken, the State Superintendent may
(butisnot requiredto) withhold all subsequent
paymentsof genera stateaid. The State Su-
perintendent isrequired to publishalist each
year of theschool digtrictsthat violatethelimi-
tation imposed by thisnew law. The State
Board of Education may recommend to the
Genera Assembly and the Governor any ad-
ditiona sanctionsor remedia actionsthat the
State Board determines necessary to deter
non-compliancewiththelimitation. TheGen-
eral Assembly and Governor may, but once
again arenot required to, impose such addi-
tiona sanctions.

Implications:

Thisnew section isonewhich does,
potentialy, hold oneof the greatest threatsfor
school digtrictsbecausethereisthepossibility
of losing state aid money should adistrict not
comply. Itisalsoaglaring examplethat cer-
tain segmentsof the population, most likely
taxpayer rightsgroups, desirethe ability of in-
dividualsonly marginally connected to any
given school district, to dictatelocal district
fiscal policy. Many would argue that under
the concept of loca control itisuptotheindi-
vidua sof thespecific digrict to determinewhat
percentage of their district’srevenue should
gofor administrative expenses, physica plant
maintenance, and instructional program; that
itisnot afunction of thestateto make such an
allocation. Theactual impact of thislegida
tion hasyet to be seen but very likely will be
extremdy detrimental for rapidly growing dis-
tricts.
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1051L CS5/21c; Alternative Teacher Cer-
tification

1051L CS5/21d; Alternative Administra-
tor Certification

Content:

Under thisnew legidation, the State
Board of Education in conjunction with the
State Teacher Certification Board arerequired
to establish an alternativerouteto teacher and
adminigtrator certificationfor certainéligible
individuals. For teachers, thethree parts of
theaternative certificationincludeacourse of
study in educetion theory, methods, and teach-
ing; afull-timeteaching assignment for one
year; and acomprehensive assessment of the
personsteaching performance. Tobeeligible
for thisaternative certification programanin-
dividual must possessabachelor’sdegreeand
have been employedfor at least fiveyearsin
anarearelated to hisor her education. Once
al of thecriteriafor thisalternate certification
have been met, and theindividual hastaught
for one-year under anonrenewableprovisiona
dternativecertificate, for the purposesof em-
ployment that individual isto betreated no
differently than someonewho obtained hisor
her certificatethrough moretraditiona meth-
ods.

Theadternateroutefor administrative
certification includesan intensive course of
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study in education management, governance,
organization, and planning; assgnment for one
year asan administrator on afull-timebasis;
and a comprehensive assessment of the
person’s performance by school officialsand
arecommendation to the State Board that the
person be issued a standard administrative
certificate. Tobedligiblefor thealternative
certification program, anindividua must have
amaster’sdegreein amanagement field and
fiveyearsexperiencein amanagement level
position. Aswiththedternatively certificated
teacher, oncethedternatively certified admin-
istrator has held a one-year administrative
position under anonrenewableprovisond a-
ternative administrative certificate, heor she
shall beissued astandard administrative cer-
tificate.

Implications:

If the research to date proves to be
true, thegreatest implication for K-12 educa-
tionwill beaninflux of individua swho either
simply do not turn out to be very good teach-
ersor who, becausethey entered teachingand
public school adminigtrationfor thewrongrea
sons, do not continue on with education asa
career. Again, the primary effect of thisnew
legidationwill beoningitutionsof higher edu-
cation which prepareteachersand adminis-
trators. Most likely it will bethoseingtitutions
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which provide the educational theory and
methodsfor theteaching candidatesand the
management, governance, organization and
planning coursesfor theadministrative candi-
dates. Asfor day to day administration of a
K-12 school, theimpact will beminimal be-
causeonceal of thealternative certification
procedures are met, that individual isto be
treated no differently that any other teacher or
adminidrator.

105 ILCS 5/21-0.01; Certification of
Teachers

Content:
Thisnew sectiongivesthelllinoisState
Board of Education broad discretionary pow-
ersto set standardsfor certificated employ-
ees. Morespecificdly, inconjunctionwiththe
State Teacher Certification Board, the State
Board of Education shall havethe power to:
Set standardsfor teaching, supervis-
ing, or holding other certificated em-
ployment in the public schoals;
Administer the certification process,
Approve and evaluate teacher and
administrator preparation programs,
Enter into agreementswith other sates
relative to reciprocal approval of
teacher and adminigtrative preparation
programs,

Establish sandardsfor theissuance of
new typesof certificates; and
Takesuch other action relatingto the
improvement of ingructioninthe pub-
lic schoolsthrough teacher education
and professional development asthat
attracts qualified candidates into
teacher training programsasisappro-
priate and consistent with applicable
laws.

In addition, the State Board in con-
junction with the Certification Board, isre-
quired toimplement anew system of certifi-
cation for teachers beginning on January 1,
1998. Thissystemwill includetheimplemen-
tation of asystem of examinationshbased on
nationda professiona teaching standards. The
State Board shdl report recommendationsand
improvementsto theteacher certificationsys-
tem to the Genera Assembly andthe Gover-
nor by January 1, 1999 and annually thereaf-
ter for the next two years.

Thisnew section crestesathree-tiered
systemfor certificates. Thefird-tierisanini-
tial Training Certificate which isissued to
peoplewho have 1) completed an approved
teacher preparation program; 2) arerecom-
mended by an approved teacher preparation
program; 3) have successfully completed the
Initid Training Certificateexaminations, and4)
havemet all other criteriaestablished by the
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SaeBoard. Thelnitid Training Certificateis
validfor 4 yearsbut isnot renewable.

The second-tier certificateisa Stan-
dard Teaching Certificate. Thiscertificatewill
beissued to individualswho have 1) taught
for four yearswithanInitia Training Certifi-
cate; and 2) havemet all other criteriaestab-
lished by the State Board. The Standard Cer-
tificateisvdidfor 5yearsand may berenewed
every fiveyearsupon showing proof of con-
tinuing education or professond development.
Teacherswhowereissued teaching certificates
prior to January 1, 1999, and are renewing
those certificates after January 1, 1999, shall
beissued a Standard Certificate.

Thethird-tier certificateisaMaster’s
Certificatewhichwill beissuedtoindividuas
who have successfully achieved National
Board certification through the Nationa Board
for Professional Teaching Standards. A
Master’s Certificateisvalid for sevenyears
and renewableevery savenyearsthrough com-
pliancewith the requirements set forth by the
StateBoard. Unlikethelnitial Training Cer-
tificateand the Standard Certificatewhichwill
beissued with adistinction between elemen-
tary and secondary education and well asbe-
ing issued for specific educational categories
within those broader classifications, the
Master’s Certificateisasingular certificate
based upon achieving National Board certifi-
cation.
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Implications:

Thenew wording of thissectionwill
havefar moreimpact oningtitutionsof higher
education than on K-12 education. Whilethe
new certification classificationswill havean
impact on contract wording and perhapseven
on the composition of salary schedules, the
new classificationswill haveaprofoundim-
pact on teacher preparation institutionsboth
inpreparing teachersto obtain Initial Training
Certificatesand providing continuing educa-
tion and professional development for teach-
ersholding Standard Certificates.

1051 L CS5/24-11; Teacher Probationary
Period

Content:
Thechangetothissectionrequiresthat
al teecherswho arefirst employed by aschool
digtrict (including teechersemployedinaspe-
cia education program of ajoint agreement)
after January 1, 1998, and who have not pre-
viously been employed by thedistrict (or all
the programsin the joint agreement), shall
servefour yearsof probation instead of the
earlier satutory period of twoyears. Thisnew
wording doesnot apply to teacherswho were
hired before January 1, 1998 and who are
completing their probationary period, or to
part-timeteachers hired prior to January 1,
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1998 whom later becomefull-time. Also, the
deadline was shortened from 60 daysto 45
daysfor providing written notice of dismissa
to aprobationary teacher. Noticefor tenured
teachersfor reduction-in-forceremainsat 60
days.

Another changeinthissectionisthe
removd of theability for thedistrict to extend
ateacher’sprobation for one additiona year.
Previously, the board at itsdiscretion could
extend the probationary period for one addi-
tiona year by giving theteacher writtennotice
by certified mail at |east 60 days beforethe
end of the teacher’stwo-year probationary
period. Thisoptionwasentirely deletedin
thenew legidation.

The Act also changesthe noticere-
quirementsfor reduction-in-force of educa
tional support personnd. Instead of requiring
notice 60 days prior to the end of the school
year, under the new law noticeisrequired 30
daysprior towhentheemployeeisdismissed
for reduction-in-force. Educationa support
personnel may continueto beremoved at the
discretion of theboard if removal isfor cause.

Implications:

Because of the changes in notice
deadlinesand the extension of the probation-
ary period, both board policy and theimple-
menting adminigrativeregulationswill needto

be amended to reflect the change. For those
districtswhich incorporated two year tenure
acquisitionlanguageand dismissa procedures
intotheir master contract, itismost likely that
for teachersemployed on or after January 1,
1998 the mandatory language of thissection
would take precedent over suchwording. As
far asthebehavior of administrators littlewill
change. Thesameprocedureswill needto be
followed to dismissor RIF any probationary
or non-probationary teacher. Consequently,
theimpact on day-to-day administration of the
building and thedistrict should beminima.

Problemscould arise, however, with
the changesin deadlinefor dismissal of edu-
cationa support steff if the bargained contract
restatesthe 60-day notice provision of theold
law. Becausethephrase®at least” isincluded
inthelegidation it meansthat the 30-day dead-
line does not necessarily take precedent over
contract language, or that contract language
alowing 60 daysisnot in compliancewiththe
new law. Most likely, unionswill pushto hold
firmto any language already stated inamas-
ter contract which allowsmorethan 30 days
notice.
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Endnotes
1 To define the admini strative expendi-
tures, thelaw specifically refersto “codes’
fromthelllinois State Board of Education’s
Program Accounting Manua and regulations
asfollows:
2310Board of Education Services
2320Executive Administration Ser-
vices
2330Special Area Administrative
Services
24900ther Support Services —
School Adminigtration
2510Direction of Business Support
Services
2520Fiscd Services
2541 Service AreaDirection (Opera-
tion and Maintenance of Plant
Services)
2551 Service AreaDirection (Pupil
Trangportation Services)
2561 Service AreaDirection (Food
Services)
2570Internd Services
2600 Support Services— Central
For thosedigtrictswhich contract with
outside private agenciesto providetranspor-
tation, maintenance, and/or food services, to
bein compliance with this section the man-
agement fee under the contract would need to
be broken out and counted as*“administrative
expenditures.”
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Elizabeth Timmerman Luggisan assis-
tant professor in the Department of Edu-
cational Administration and Foundations
at Illinois State University, Normal, I1li-
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SUPERINTENDENT POWER, IMMU-
NITY,ANDWORKPLACEHARMONY

Paul C.Burton,J.D., M.S.Ed.

Khuans v. Sch. Dist. 110, Nelson, et.al.,
No. 96-3664 (7th Cir. Sept. 2, 1997).

Facts of the Case

Collette Ann Khuans was a school
psychologist employed part-timeat Charles
J. Sahs School District 110 through atwelve
district special education cooperative
(A.ER.O.). Her employment wasestablished
by annual contract. Employed by A.E.R.O.
sincel986, Khuans and other special educa
tion employees* encountered problems’ with
Khuan’simmediate supervisor, LyndaZielke
inthefall of 1993. Those“problems’ were
described asnot being abletofind Zielkeon
school property, communication deficiencies,
and deviation “fromwhat Khuans and other
A.E.R.O. employees believed were proper
legd proceduresgoverning specia education
services.” In December, Khuans*related her
thoughts’ totheschoal principd, who met with
A.E.R.O. employees, sansZielke, and then
“reported the conflict” to the Adminigtrative
Assistant of A.E.R.O., Tom Beaver. Beaver
“declined to addressthe matter until the staff
firss metwithZielke” A mesting took place

on December 15, followed by aprivate meet-
inginwhich Zielke“browbeat” Khuans. In
February, Khuanstook her complaints about
Zidketothedistrict superintendent (Nelson),
additionally discussing “the propriety of some
changesin services, which Ziekeplanned and
Nelson approved, aswell asamemo written
by Nelson (and not intended for Khuans' eyes)
indicating hisbelief that Khuans' serviceswere
no longer needed.” Khuans' was informed
February 22 that her contract would not be
renewed. She sued the district, Nelson and
A.E.R.O.dlegingaviolation of First Amend-
ment free speech under 42 U.S.C. 1983.
Nelson moved for dismissal on grounds of
qualified immunity. Thedistrict court denied
the motion, and Nel son appeal ed.

Rational e and Decision of the Court

Theappeal scourt explained that, pro-
cedurdly, qudifiedimmunity isimmunity from
suit, not just adefense, and the effect of the
immunity islogtif suitisalowedtogototrid.
Thereforethedenial of immunity isafinal ap-
pealableorder. Under the circumstances of
thiscasethe question of immunity isapurely
legal one, therefore the appeal scourt reviews
denovo.

The court reviewed theline of cases
on condtitutiond freepeechintheworkplace,
concluding that Khuanshad failed to statea
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claim, and that at thetimethiscase arosethe
standards for determining protected free
speech of independent contractorslike K huans
wasunclear. Thecourt thenreversedthecir-
cuit court’sdenia of Nelson’smotionfor dis-
missa under aqudifiedimmunity theory, Sat-
ing that the lack of clarity would not bere-
solved with the development of additional
facts. Included inthe majority opinionwas
the observation that Khuanshad “ plead her-
self out of court” by specifying unprotected

personal speech asopposed to mostly speech
of public concern.

Implications for School Administrators

Superintendents' have statutory au-
thority and court-backed power to see that
thegoalsand objectivesof their districtsare
met. Exercising thispower and authority as
chief executive officers of their respective
school districtsiscons stent with that held by
their private sector counterparts. Thediffer-
ence between constitutionally protected free
speech and unprotected private expressionis
onecrucid digtinction superintendentsmust be
ableto makeonan on-going basis. Nelson's
immunity pleawas*“awinner” inthe eyesof
the court. Theimportant lesson of thiscase,
however, isthat Nelson’s exercise of power
and authority waswithin hisdiscretion. Exer-
ciseof power and discretionary authority in
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the public sector will usually be entertained
approvingly by the courts. Unanswered ad-
minigrativequestionsindudewhether Khuans

remova preservesorganizational harmony in
light of remaining staff memberscritical of
Zielke, or whether using alternative dispute
resol ution strategies would have produced
moreeffectived| around resultsthantermina:
tion.
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DISCRIMINATION, HARASSMENT,
AND INTERCOURSE: PUTTING THE
X IN SEX

Paul C. Burton, J.D.,M.SEd.
Smith v. Metropolitan Sch. Dist. Perry
Township et. al. No. 95-3818
(7th Cir. Southern Dist, Indiana, Oct. 22,

1997).

Facts of the Case

Steve Rager was ateacher and boys
swim coach at Southport High School inIn-
dianapolis. Heather Smith wasastudent at
Southport, and amember of thegirl’sswim
team. Smith became acquainted with Rager
asbothwereat school swim meetsduring her
freshman year, 1987-88. Over thefollowing
three summersRager coached Smith at asum-
mer community swim program. Duringthe
summer between her junior and senior year,
Smith cameto regard Rager asafriend. At
theopening of Smith’ssenior year shebecame
Rager’sstudent assistant. Rager made sexua
advancestoward Smithin September, 1990.
Smith and Rager engagedin sexud intercourse
in late September, and continued doing so
throughout the school year.

Although Smith at first enjoyed the
sexud relationship, sheeventually “beganto

fed confused and disturbed,” afraidto say “no”
to Rager, or to tell her parents. Smith first
queried Rager about discontinuingthesexin
January, 1991, but continued to have sex with
him even after graduating. On July 12, Smith
told Rager shewanted to stop. Heasked for
“onelasttime,” which shegranted. Smithand
Rager had sex for afina timeon Jduly 18, 1991.
OnJuly 28, Smith confided inamalefriend,
later her husband, that the relationship had
taken place. He encouraged her to tell her
parents. Shedid. Smithand her parentsthen
reported there ationshipto school officidsand
the sheriff’soffice.

“Two dayslater school offi-
cials suspended Rager and advised
himthat if hedid not resign hewould
befired and lose histeaching license.
Rager resgnedthefollowingday. The
school district then sent aletter tothe
State Board of Education recom-
mending that Rager’ steaching license
be revoked” (Smith, 1997 No. 95-
3818, at 3).

InMay of 1993, d most two yearslater, Smith
and her parentsfiled suit against the school
digtrict, school officidsand Rager claiming sex
discrimination under Title X, constitutional
violations under 42 U.S.C. 1863, state law
negligence, and two countsof statelaw based
onintentional infliction of emotional distress
and seduction.
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All defendant parties except Rager
moved for summary judgment, whichthedis-
trict court granted on the 1983 claims, but
denied ontheTitlelX and negligenceclaims.
Themoving partiesthen requested certifica-
tion by thedistrict court for interlocutory ap-
peal under 28U.S.C. 1292(b) ontheTitlel X
summary judgment denial. Thedistrict court
granted the certification and it was accepted
by the appealscourt.

Rational e and Decision of the Court

TitleIX language specifiesthat “no
personinthe United Statesshall, onthebasis
of sex, beexcluded from participationin, be
denied the benefitsof, or be subjected to dis-
crimination under any education program or
activity recelving Federd financia asssance.”
20U.S.C. 1681 (a). A privateright of action
for sex discrimination can be brought under
TitleIX. Cannon v. Univ. of Chicago, 441
U.S. 677,717 (1979). Smith’sprivateright
of action alegessexua harassment by Rager.
Only educationinstitutions, asthe recipients
of theFedera financia ass stance specifiedin
the Code, are proper defendantsto the pri-
vateright of action. Individualsarenot proper
partiesto aTitle IX action. The court then
found the sexual harassment chargeto have
merit under thelaw, and concluded asfollows:
TitleIX prohibitsdiscrimination onthebasis
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of sex by a“programor activity.” Thus, the
appropriate defendant isthe* program or ac-
tivity” itself —in other words, thegrant recipi-
ent. BecauseTitlel X only prohibitsdiscrimi-
nation by the* programor activity,” it must be
the" programor activity” and theinditutionthat
operatesit that discriminate, not merely one
of itsemployees. Agency principles, either
pureor theagency-likeprinciplesof TitleVII,
cannot impute discriminatory conduct of an
employeetothe® programor activity” because
TitleI X containsno languageindicating that
Congressintended agency principlesto ap-
ply. Rather, “aschool district can beliablefor
teacher-student sexual harassment under Title
IX only if aschool officia who had actual
knowledge of the abuse wasinvested by the
school board with the duty to supervisethe
employee and the power to take action that
would end such abuse and failed to do so.”
RosaH., 106 F.3d at 660. Herethereisno
evidencethat anyone had actual knowledge
of thealleged relationship between Smithand
Rager. Onthecontrary, it appearsthat Rager
and Smith successfully hid their conduct.
Therefore, the School Board and School Dis-
trict were entitled to summary judgment.
Moreover, the principa and assistant princi-
pa do not congtitute the educationd “ program
or activity,” either individualy or officidly, so
they too are entitled to summary judgment.
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Accordingly, wereversethedistrict court’s
denial of summary judgment and remand to
thedistrict court withinstructionsto enter sum-
mary judgment in favor of defendants on
Smith’sTitlel X claim. We expressno opin-
iononthemeritsof plaintiffs other claims.

Reversed and Remanded.

Implications for School Administrators

Thisconclusion precipitated interest-
ing dissent opinion and aningdructiveexchange
onissuesinvolvinglanguageof TitleVIl, Title
IX, and theOfficeof Civil Rightsadministra-
tiveinterpretations. School adminigratorswith
any involvementinFederd TitleVIl or IX pro-
gramsor activitieswouldinvest timewisely
by reading the 50 plus pages of thisopinion
and itsdissent. School administratorswould
likewiseinvest timewisdy by formulatingdis-
trict policy which prohibits, among other things,
student assi stants and a supervising teacher
from closing office doorswhen a onetogether.
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SMOKE GETSIN YOUR EYES: REA-
SONABLE SUSPICION?

Paul C.Burton, J.D.,M.S.Ed.
Bridgmanv. New Trier High Sch. Dist. No.
203, No. 97-1412 (7th Cir. N.D, Nowv. 4,

1997).

Facts of the Case

Having been caught several times
smoking cigarettes, New Trier High School
freshman Andrew Bridgman wasrequired to
attend an after-school “ cessation” program.
Hisarriva at therequired placeandtimewas
marked by “giggling and acting in an unruly
fashion” according to Mary Dailey, the Stu-
dent Assistance Program Coordinator super-
vising the program. Daily stated that while
others involved “quickly calmed down,”
Bridgman did not, instead “remaining dis-
tracted” and otherwiseacting ingppropriately
during the program. Dailey, acertified drug
addiction counselor, observed that Bridgman
had bloodshot eyes, dilated pupils, erratic
handwriting, and gave“flippant” answersona
program worksheet. Dailey accused
Bridgmean of being under theinfluenceof drugs,
whichhedenied. After Bridgmanwasdlowed
to call hismother, Dailey insisted Bridgman
undergoa“medica assessment” administered
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by the School Health Services Coordinator,
Joanne Swanson, a nurse. Tests revealed
Bridgman had blood pressure and heart rate
readings" considerably higher thanthoselisted
ontherecord of [hig] freshman physicd exam.”
Dailey thentold Bridgmanto removehisshirt
and hat and empty his pockets so she could
conduct asearch. “Bridgman sarcasticaly in-
quired whether shewished himtoremovehis
shoesand socksaswell, towhich shereplied
intheaffirmative’ (Bridgman, 1997 No. 97-
1412 at 2). The search apparently produced
nothing which shed light any on Bridgman's
possibledruguse. Following Mrs. Bridgman's
arriva, permissonwassought totest Andrew’s
reactivity tolight. After beinginformed that
thiswould not * definitely determing” whether
Andrew had used drugs, Mrs. Bridgman
opted to have apediatrician test him thefol -
lowingday. Theresultswerenegative.

Mrs. Bridgmanfileda42U.S.C. 1983
actiondleging digtrict actionsand policy con-
stituted Fourth Amendment search and sei-
zureviolations. Shealsofiled astateaction
based on alleged tortious conduct resultingin
fdselightinvasonof privacy. Theschool dis-
trict moved for summary judgment, and this
was granted by the district court. Mrs.
Bridgman appedled.
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Rational e and Decision of the Court

Conducting a review de novo, the
appeal scourt explained that at common law
summary judgment was appropriate when no
genuineissueasto any materid fact wasshown
by available evidence, and that the moving
party isentitled to ajudgment asamatter of
law. Theevidenceiscongruedinthelight most
favorableto thenonmoving party and al justi-
fiable inferences are drawn from it. If the
moving party produces evidence substantiat-
ing entitlement to summary judgment, the
nonmoving party must then demonstrate affir-
matively that agenuineissue of material fact
doesinfactremainfortrid. Simply relyingon
the pleadings, the existence of somefactual
dispute, or “ some metaphysical doubt asto
thematerid facts’ isinsufficient todemondrate
agenuineissueof materia fact. Thestandard
required to demonstrate a genuine issue of
material factisoneinwhicha*“fair-minded
jury could return averdict for the [non mov-
ing] party ontheevidence presented.” Ander-
sonv. Liberty Lobby, Inc. 477 U.S. 242.

Inarguing against the district’ssum-
mary judgment motion, Bridgman offered ex-
pert testimony indicating that bloodshot eyes,
dilated pupils, and high blood pressure and
pulseareunreligbleindicatorsof marijuanause.
Thedigtrict offered medica associationlitera

turewhich states such symptomsareindica-

tive of marijuanause. Thelower court had
ruled that the inquiry was not whether the
medical community agreed, but whether
Dailey’sordering medical examination and
then conducting a search were reasonable.
Scrutinizing Dailey’s search of Andrew
Bridgman for reasonablenessgivesrisetoa
review under New Jersey v. T.L.O., 469 U.S.
325.

InT.L.O., the Court established that
the special circumstancesof the school setting
mitigatesthenormal Fourth Amendment re-
guirement for probable cause. Searches of
studentsarepermissibleif “justified at itsin-
ception” and “reasonably related in scopeto
the circumstanceswhich judtified theinterfer-
enceinthefirst place.” Id. at 341-342. The
7th Circuit hasinterpreted the“justified at its
inception” T.L.O. language as meaning a
“searchiswarranted only if the student’scon-
duct createsareasonable suspicionthat apar-
ticular regulation or law hasbeenviolated, with
the search serving to produce evidence of the
violation.” Cornfield, 991 F.2d 1320.

A second prong of T.L.O. requires
that “ the measures adopted [must be] reason-
ably related to the objectivesof thesearchand
not excessively intrusiveinlight of theageand
sex of thestudent and the nature of theinfrac-
tion.” T.L.O.,469 U.S. at 341-342.

Applying T.L.O. asinterpreted by the
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7th Circuit Court to Dailey’ sordering medical
assessment and then searching Andrew
Bridgman’souter clothing, the court concluded
that Dailey had reasonable suspicion. Her
standing asacertified drug addi ction counse-
lor, themedical literature suggesting alarge
segment of themedical community subscribes
to the physical symptoms displayed by
Bridgman asaccurateindicesof possblemari-
juanause, and the use of the medical assess-
ment asan investigativetool, wereall “rea
sonably cd culated to uncover further evidence
of thesuspected druguse.” Thecourt brushed
aside the erratic handwriting element of
Dailey’s argument as she had no previous
handwriting observationsuponwhichto base
avalid comparison.

Because Bridgman had not demon-
strated agenuineissueof materia fact andthe
search wasreasonably related to the objec-
tives, the court sustained thel ower court’sfind-
ing that the nature of the search wasnot con-
ditutiondly intrusve.

Affirmed.

Implications for School Administrators
Constitutional protectionsafforded
citizensof the United Statesarethe quintes-

sential differencebetween“us,” andthe other
200 or so countriesin theworld. We enjoy
extraordinary protection fromintrusiveand
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obj ectionable government conduct. For that
blessing of congtitutiond protectionweshould
beextremely grateful. Inthe school setting,
"extremely grateful” must taketheformof dili-
genceinensuring careful and strict adherence
tothecommon law guidelinesto condtitutiona
compliance. Theguidelinesfor conducting
searches which comport with the Fourth
Amendment isrelatively straightforward: a
reasonable suspicion that this particul ar stu-
dent hascommitted aspecificruleviolation,
that the search isreasonably calculated to pro-
duceevidencerdated totheruleviolation, and
that theageand sex of thestudent inquestion,
and the nature of theviolation, serveto limit
theintrusive nature of the search. Applying
these guidelines servefar morethan the par-
ticular searchin question, for every search of
astudent providesalessontoal students, and
thecommunity at large, regarding the serious-
nesswith which wetakethe Congtitution and

itsprotections.
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