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A PRIMER ON ILLINOIS SCHOOL

BOUNDARIES AND DISTRICT

REORGANIZATION

by Matthew Cate, Margaret A. Noe,

and Wm. Bradley Colwell

With the enactment of Illinois’

most recent educational reform package

in 1997 (HB 452)1  and the Property Tax

Extension Limitation Law (PTELL or

Tax Caps) in 1995,2  the General Assem-

bly sent a strong message that Illinois

schools must be more fiscally respon-

sible. As Illinois school districts con-

sider their educational mission into the

21st century, a top priority for most Illi-

nois districts will be the issue of ad-

equate school funding.  One major

source of funding for Illinois school dis-

tricts will continue to be local property

taxation. Therefore, the future viability

of these districts depends upon a stable,

yet vibrant, property tax base.  If this is

not possible, a potential result for some

districts could be the consideration of

district reorganization (e.g., consolida-

tion or annexation/detachment) to best

meet students’ educational needs. This

article provides a synopsis of the sec-

tions of the School Code that refer to

school district reorganization options

and the requisite procedures involved

to accomplish these changes.3

I.  Boundary Change

A school district may elect or be

forced to alter its geographical bound-

aries.  Boundary changes, or configura-

tions, are typically the result of modifi-

cations in economic conditions and

population shifts.  Specifically, increas-

ing costs, declining enrollment, decreas-

ing local tax base, deteriorating school

plant facilities, and collective bargain-

ing likely contribute to consideration of

district boundary changes. In order to

understand the various options for

boundary configurations, it is necessary

to have a fundamental knowledge of the

organizational types of Illinois school

districts.

Types of School Districts

Illinois is unique because school

districts are organized in different ways.

The difference in names and terminol-

ogy reflect the terms in use at the time

the districts were organized ( i.e., com-
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munity, consolidated).  There are some

school districts, however, which do have

important legal distinctions:

CharterA charter dis-

trict, like the Chicago Public

Schools, is created by a charter

granted by the state and is gov-

erned by special sections of the

School Code.4

Unit A unit district is one

that provides educational ser-

vices for children in pre-kinder-

garten or kindergarten through

grade 12.5

Dual A dual district

structure is created by the exist-

ence of a separate elementary (k-

8) and secondary or high school

district (grades 9-12).6  Each dis-

trict has its own board of educa-

tion and superintendent and is

governed independently includ-

ing setting tax rates. The school

districts’ boundaries need not be

coterminous.

Types of District Boundary Configura-

tion

Once a district decides to change

its boundaries, it must choose between

a variety of methods to accomplish its

goal. The Illinois School Code provides

four distinct methods by which a school

district may configure its boundaries:

detachment, annexation, division,7  dis-

solution, or any combination of the pre-

vious four procedures.8

Annexation: The formal act

of attaching or adding detached

territory to another school dis-

trict; generally the connection of

a smaller, subordinate territory

to another adjacent territory. 9

Detachment: The formal act

of separation of territory from a

school district .

Dissolution:  The formal act

of terminating a district’s legal

existence and attaching that ter-

ritory to one or more neighbor-

ing districts.10

The petition may be initiated

through a resolution of the respective

boards of education or by the citizens

at large. Each method may have its own

unique requirements for time lines; pe-

titions; maps; dates; compensation;

hearings; notice; elections, if applicable;

and review.
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Annexation & Detachment

Whether the school district to be

reorganized is in one educational ser-

vice region or two, the process is basi-

cally the same.11   School district bound-

aries lying entirely within one educa-

tional service region12  may be changed

through school board action or by the

citizens initiating the petition process.

Petitions for boundary changes require

signatures from a majority of voters in

each affected district, except in the case

of annexation or detachment, where the

requirement for signatures is two-thirds

of the registered voters.13   The petition

shall contain the request of the petition,

dates, name of witness/circulator, and

names and addresses of signatories, as

filed on the current official voting

record.14   The petition is then submit-

ted to the regional board of school trust-

ees.15   The regional board of school

trustees must conduct a hearing to con-

sider the sufficiency of the petition, the

evidence as to the school district’s

needs, and the ability of the districts to

meet Illinois State Board of Education

standards.  Sufficient opportunities are

available for testimony and redress

during the hearing, order, rehearing,

and appeal process.

Dissolution

The dissolution process of a

school district is, in most cases, the

same as for petitions for annexation,

detachment — the petitions can be ini-

tiated by either the boards of educa-

tion or the residents of the district.

However, only petitioners from the dis-

solving district need file a petition,

which must specify the district(s) that

will annex the dissolved territory.16

There is one exception.  Appli-

cable only to smaller school districts,

section 5/7-2a (b) of the School Code

provides for the dissolution of a school

district without a full hearing on the

merits.  This statute was intended to

facilitate the inevitable demise of a

school district, which was financially

bankrupt or one which could no longer

provide quality educational programs.

According to the statute, the

size of the school district is based on

population, not student enrollment.

“Any school district with a population
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of less than 5,000 residents shall be dis-

solved and its territory annexed. . . by

the regional board of school trustees

upon the filing . . . of a petition adopted

by resolution of the board or a petition

signed by a majority of the registered

voters of the district seeking such dis-

solution.”17   Consequently, every super-

intendent needs to be acutely aware of

district’s resident population.

Requirements for this type of

district dissolution are significantly less

stringent than for boundary changes by

annexation or detachment. The dissolu-

tion process provides a majority of vot-

ers can dissolve a school district by pe-

tition or a majority of the board of edu-

cation by resolution. The regional board

of school trustees does not conduct a

hearing on the merits; it need only con-

duct a hearing to determine the suffi-

ciency of the petition.18

Most people view a petition as

a request, 19  not a final action.  In this

case, however, the single act of signing

the petition could result in dissolution

of a district, if the petition was sufficient

(i.e., it contained the requisite signatures

of a majority of registered voters in the

district).

 The regional board of school

trustees shall have no authority

to deny dissolution requested in

a proper petition for dissolution

filed under this subsection (b).20

Noticing these possible draco-

nian consequences, the law was

amended to provide that petitioners can-

not circulate petitions nor can a board

of education adopt a resolution for dis-

solution without a public meeting. The

statute now requires that the school

board or the petitioners give

at least 10 days’ notice to be

published once in a newspaper

. . . and shall have conducted a

public informational meeting to

inform the residents of the dis-

trict of the proposed dissolution

and to answer questions con-

cerning the proposed dissolu-

tion.21

After a district has been dis-

solved, the regional board shall exercise

its discretion regarding the annexation

of the dissolved territory in accordance

with Section 7-11 of the School Code.22

The regional board must give proper
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notice of a hearing that shall be held

within 50-70 days after the dissolution

to determine how the dissolved territory

should be divided.23  The regional board

may give consideration to, but is not

bound by, the residents’ wishes of the

various school districts affected by the

annexation.24  The dissolved district can

be annexed to a neighboring district or

divided up among neighboring districts.

The tenured teachers in the dis-

solved district do not lose their tenure

when they transfer to an annexing

district(s).  This has an impact upon the

tenured faculty in the receiving district.

If the territory is added to two or more

districts, then the tenured teachers are

transferred to those receiving districts

in proportion to the pupils transferring

and according to the annexing districts

staffing needs.  Transfer of tenured

teachers are based upon requests by

teachers in order of seniority in the dis-

solving district.25

Requirements for Granting Boundary

Change Petitions

The School Code mandates that

several stipulations be met before grant-

ing a petition to reconfigure the bound-

aries of a unit or dual school districts.

First, there cannot be any non-high

school territory that will result from the

granting of the petition.  Next, the dis-

trict created must have a population of

at least 2,000, an equalized assessed

valuation of at least $6,000,000, and

the area must be compact and contigu-

ous.26   The compactness and contigu-

ousness of the territory are often points

of contention, but the territory need not

be rectangular or square, nor must it

have regular boundary lines for it to

pass this requirement.27

In addition, if there will be a

school district without a school build-

ing because of a detachment, that ac-

tion may be set aside by the county

board of school trustees.  Moreover, it

is possible to set the detachment aside

if there is a petition by two-thirds of

the eligible voters of the district after

the detachment.  Then, the county

board of school trustees will hold a

hearing upon the petition.28

Petition Filing

A petition must be filed, which
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will be followed by proper notice of the

petition.  A hearing will then be held

concerning the petitioners’ request, and

a decision will be given soon after.  This

might not sound exceptionally difficult,

and it often takes place without any

complication.  Yet, it is over this part

of the process that considerable litiga-

tion has taken place, with over 85 law-

suits filed over this portion of the pro-

cess alone.  The best way to avoid such

problems is to ensure compliance with

the School Code.

The petition should be filed

with the secretary of the regional board

of school trustees. The secretary will

then provide copies of the petition to

those districts involved and will give a

single notice of the petition in a news-

paper of general circulation.29  When

the petition has more than 10 signa-

tures, then the petition will designate

10 of the petitioners to serve as the

“committee of ten.”  This committee

will act in the place of all the petition-

ers to try to get the petition passed.  Any

seven of the ten may make binding

stipulations on behalf of all the peti-

tioners.  Thus, the committee can make

an agreement concerning the petition

or answer a question concerning the pe-

tition that will be for all petitioners.

They will make stipulations regarding

any questions at the hearing concern-

ing the petition, the hearing, or over the

financial accountings between dis-

tricts.30

The committee members will

serve in their capacity until the petition

is decided.  If a vacancy arises during

this time, the remaining members will

appoint another petitioner to fill the va-

cancy. This will be done by a simple

majority vote of the committee of ten.31

If a member of the committee of ten

fails to sign the petition, then the peti-

tion is void, and it cannot be later cor-

rected.  Although the School Code does

allow for any seven members to make

binding stipulations on behalf of all pe-

titioners, it does not permit less than

ten members to serve on the commit-

tee.32   Prior to the hearing, the petition

may be amended to withdraw up to 10

percent of the territory involved, as long

as the petition remains in compliance

with the signature requirements. 33

Notice
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The petitioners will pay for the

publishing of the notice and for any

transcripts that are required.34   The no-

tice has several requirements that must

be fulfilled for it to be proper.  It must

state when the petition was filed, de-

scribe the territory involved, what the

petitioners are requesting, and when the

hearing is to be held.  A hearing must

be held within 10 to 15 days after the

notice is published.35     Prior to the hear-

ing, the secretary of the regional board

of school trustees will give the regional

board information essential to the suc-

cess or demise of  the petitioners’ re-

quest, including maps of the districts

involved, a written report of the finan-

cial and educational status of the dis-

tricts involved, and a statement of the

probable effect of the proposed bound-

ary change.36

Hearing

The regional board of school

trustees will hear evidence at the hear-

ing about the school’s needs and the

conditions of the territory.  They will

also accept evidence of the district’s

ability to meet the State Board of

Education’s standards of recognition,

and they will take into account the fi-

nancial status after the changes would

be made.37   The board reviews a num-

ber of other factors in making their de-

cision.  Two such concepts often used

are the “benefit-detriment” test and the

“financial injury” test.  Under the ben-

efit-detriment test, the regional board

looks to see if the overall benefit to the

annexing school district clearly out-

weighs the resulting detriment to the

losing school district.38   Under the fi-

nancial injury test, the board can look

at the financial harm that would result

to the losing district, and if the finan-

cial loss is great enough, it can then

deny the petition on this basis.39   Ulti-

mately, the regional board of school

trustees will decide if it is in the best

interest of the schools involved and the

educational welfare of the students for

the boundary change to take place.40

During the hearing, any resident of the

territory described in the petition or af-

fected by the change may appear in per-

son, or by an attorney, to support or op-
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pose the boundary change that is pro-

posed.  They may also give evidence in

support of their views.41

Decision

Within 30 days after the conclu-

sion of the hearing, the regional super-

intendent of schools, as a member of the

regional board of school trustees, will en-

ter the order either granting or denying

the petitioners’ request.42    Although the

law specifically provides 30 days after

the conclusion of the hearing, the court

has not held technically to this rule, and

a slightly longer period of time has been

allowed when it will not be to the detri-

ment to those involved.43   A certified

copy of the decision will be provided to

the committee of 10 and all residents

who filed their appearance in writing at

the hearing.44

Alternative Filing

The decision to approve or deny

the petition, an order entering this deci-

sion, and  distributing copies of the de-

cision to the parties involved must be

completed within nine months.45  This

usually all occurs within the time frame;

but if it does not, then the petitioners

may still have their petition decided.

They can submit their petition directly

to the state superintendent of education

for a decision.  All other records that

have accumulated to this point are to be

submitted along with the petition.  These

would include such items as a copy of

the notice and any evidence from the

hearing.  The party who submits the re-

quest directly to the state superintendent

must give notice to the regional board

of school trustees and the secretary of

that board.  The cost of submission to

the state superintendent will be paid by

the party submitting it.  All jurisdiction

over the petition is transferred from the

regional board of school trustees to the

state superintendent of education.  The

state superintendent will not be required

to repeat any steps that have already

been completed, and the regional board

of school trustees must provide any

maps or written reports they have that

concern the petition.  The state superin-

tendent will then render a decision upon

the petition and notify the parties of

such.46
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Joint Hearing

If school district boundaries in-

clude two or more counties or educa-

tional service regions, the regional

boards of each school district affected

must be present. The secretary with

whom the petition was filed will pro-

vide copies to the regional board of

school trustees of each affected district.

If the secretary fails to provide the no-

tice within 30 days, then the secretary

of any regional board affected may give

the proper notice.47

In addition, if a joint hearing is

required, the affected regional boards of

school trustees must meet and make a

decision upon the petition. 48   If the

boards fail to render a decision on the

petition, then the regional superinten-

dent of the educational service region

where the hearing was held will enter

an order denying the petition and pro-

vide notice of the decision.  Thus, it is

important for the boards to render a de-

cision, otherwise it is automatically de-

nied.  If they do render a decision within

30 days, they will provide notice of its

decision to those who filed the petition

and to those who filed their appearance

in writing at the hearing.49

Request for Rehearing

Within 10 days of being served

a copy of the decision from the single

or joint hearing from either the regional

or state superintendent, any party may

request a rehearing on the decision,

which may be granted if there is suffi-

cient cause.  The filing of a petition for

rehearing will operate as a stay on any

decision that was given.50  Action on the

petition will then await the final order

of the rehearing.  A rehearing is typi-

cally not granted unless there is suffi-

cient reason shown that a different re-

sult could now occur, such as a change

in circumstances.

Contesting the Final Decision

The final decision51  is classified

as an administrative decision.  This de-

cision is now under the rules of admin-

istrative review law and is subject to

judicial review by the local circuit court.

The reviewing court is not to make find-
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ings of fact, but is to ensure that proper

procedures were followed and there is a

supportable decision.52

Any resident who appeared at the

hearing, any petitioner, or any board of

education the decision affects can file a

complaint within 35 days with the cir-

cuit court to review the decision.  This

will also act as a stay upon the final de-

cision until the court resolves the mat-

ter.53   Thus, if the decision upon the pe-

tition is under review by the court, then

all school district boundaries remain un-

changed, and no move forward may be

taken on the petitioners’ request regard-

less of the regional board of school trust-

ees’ decision.54

The boundary change caused by

the annexation of territory or by the cre-

ation of a new district may be contested

only if it is done so within two years.55

This is two years from the order com-

manding the change, two years from the

election of the change if no proceedings

were started to contest the change, or two

years from the date of final disposition

if the election was contested.56   The dif-

ficult part is to determine when the two-

year period actually begins, but it basi-

cally starts when there is a final deci-

sion upon the matter.

Petitioners that filed an unsuc-

cessful petition for annexation or de-

tachment may not file another petition

two years from the date of the final de-

cision.  There are  two ways to circum-

vent this rule: (1) if the new petition is

substantially different from the one pre-

viously filed, and (2) if the school dis-

trict involved is placed on the academic

or financial watch list.57   In determin-

ing if a petition is substantially differ-

ent than an earlier petition, several cri-

teria are considered — the geographic

area involved, the identity of the peti-

tioners, similarity of supporting evi-

dence, and length of time between fil-

ings.58

Effective Date of Change

In case a petition is filed for a

boundary change after August 1 and the

petition is granted, the election for a new

school board will take place after the

time for appeal has passed.  Yet, the

change in administration of the schools

will take effect the following July 1 af-

ter the petition was granted, and the

school districts will operate as before.



Vol. 19, No. 2, Winter, 1998, pp. 41-8051

If the petition was granted and the deci-

sion is now final, either through not seek-

ing administrative review or by a deci-

sion of the court, then the change in

boundaries will immediately take place.

Yet, this is also deceiving, because if the

petition is final between September 1 and

June 30, then the administration and at-

tendance at the school districts involved

will not be affected until the following

July 1.  These rules are in place to en-

sure that students will not be forced to

change districts in the middle of the

school year, and to ease the administra-

tive changes that will take place.59   If a

new district has been created, then the

regional superintendent for that area will

order elections to be held for the elec-

tion of school board members.60

Next, if the boundaries of a

school district have changed and the de-

cision is final, then the regional superin-

tendent has 30 days to submit a map of

the changes to the county clerk.  This

might not seem important, but if it is not

done, then the county clerk will be un-

able to extend taxes to the correct prop-

erties, which could result in the school

district getting less money than it is en-

titled.61   Yet, a failure to file the map will

not affect the validity of the boundary

changes that were made.62

When the current school year

has ended for an annexed school dis-

trict, the terms for school board mem-

bers and school directors end at this

same time.  The annexing school board

will now perform all the operations and

duties for the annexed area, as well as

receive all the assets and assume all the

obligations and bonded indebtedness of

the annexed district.  Thus, it is essen-

tial to calculate all the liabilities against

the prospective district to be annexed.63

Economic Matters

New financial accountings will

only be required if a new district was

created, but not when only a district’s

boundaries have changed.  Yet, the dis-

trict that is losing territory from the

boundary change will not count the av-

erage daily attendance of its pupils in

its territory for reimbursement purposes

the year before the effective date of

change.  The annexing district  should

count the average daily attendance for

that territory, during that same year for

its reimbursement purposes for the
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school year following the effective date

of change.64

Lastly, when the county collectors

have possession of school funds that have

accumulated after a district reorganiza-

tion, and these funds have not been dis-

tributed for three years, then the funds

will be distributed to each reorganized

district which lies in whole or in part of

such a county.  This is done by dividing

the number of students of that county en-

rolled in the reorganized district by the

total number of students from that county

enrolled in the schools.  This is not very

common, for most funds will be distrib-

uted before three years.  Yet, it can oc-

cur, especially when the boundary change

was contested.65

II.  District Reorganization

In addition to boundary changes,

the Illinois School Code affords school

districts the opportunity to form into a

new or different district. These provisions

will result in larger and more consoli-

dated school districts if recent history is

a guide.  For instance, the number of

school children enrolled in Illinois el-

ementary, middle, and high schools has

nearly doubled from 1,159,164 in 1945

to a current enrollment of  approximately

1,995,300 in the 1997-98 school year.66

Yet, over those same years, the number

of school districts has plummeted from

11,784 to a current number just under

900. 67

This dramatic decrease in the

number of districts has taken place

through unit school district formations,

combinations, and conversions.  The

reasoning  is largely economic. In

today’s schools there is an increasing

need for more teachers, more programs,

and increased technological resources.

Today, districts are better able to provide

these educational benefits by joining re-

sources and making larger districts; thus,

the day of the one room school house is

long gone.  This trend is likely to con-

tinue, especially in light of the recent

passage of HB 452,  which makes it fi-

nancially conducive for school districts

to consolidate. Even though the number

of school districts has greatly decreased

in recent history, it is a trend likely to

continue into the future. Therefore, it is

only prudent to review the three types

of  district consolidation provided in the

School Code: unit school district forma-
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tion,  district combination, and district

conversion.

Unit School District Formation

For a unit school district to be

formed, the territory for the proposed

district must have an equalized assessed

value of at least $12,000,000, and a

population between 4,000 and

500,000.68   This community unit school

district must have a territory that is com-

pact and contiguous.  The new district

may come from several sources: (1) ter-

ritory that is not currently part of any

unit district; (2) territory that is currently

a part of two or more entire unit school

districts that are compact and contigu-

ous to each other; or (3) territory that is

from one or more unit school districts

that are contiguous to each other, plus

an area compact and contiguous, but that

is not currently a part of any unit school

district.  Also, a unit district may be di-

vided into two or more parts, which will

then become part of two or more com-

munity unit school districts.69

A community unit school district

may be formed which does not meet the

population or valuation requirements.

Yet, the regional or state superintendent

will only approve the new district if a

number of requirements are met —

there must be a compelling reason to

grant the petition, the territory involved

cannot be part of another possible for-

mation which does meet the require-

ments, the new district will not hinder

the ultimate formation into a district

which meets the requirements, the new

district is in the best interest of the pu-

pils, and it is financially beneficial to

the affected school districts.70

School District Combination

A combined school district is

any district that results from combin-

ing two or more elementary school dis-

tricts or two or more high school dis-

tricts.71   The new district must be con-

tiguous, have an equalized assessed

valuation of at least $5,000,000, and

have a population  between 1,500 and

500,000.72   The state superintendent of

education may approve any petition,

which has been approved at an election.

The petition originally comes from the

boards of education of the affected

school districts or comes from ten per-
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cent of the legal voters residing in each

district.  The petition must be filed with

regional superintendent of the district

with the greater equalized assessed valu-

ation.73

School District Conversion

A school district conversion

takes place when two or more contigu-

ous unit school districts, or when one or

more unit school districts and one or

more high school districts, which are all

contiguous, dissolve.  Then, they form a

single new high school district and new

elementary school districts, which are

based entirely within the dissolved dis-

tricts’ boundaries.  This is only possible

for districts with less than 600 pupils en-

rolled in grades 9 through 12, unless a

waiver is obtained from the state super-

intendent of education.  A waiver may

be granted when it will greatly increase

the educational benefits to the affected

pupils.74    Also, if a unit school district

has less then 250 students enrolled in

grades 9 through 12, then it is possible

for the unit school district to be dis-

solved, and an elementary school district

to be formed from this, with the annex-

ation of this entire area to an existing

contiguous high school district.75

Summary

In this current economic climate,

boundary change and district reorgani-

zation is a likely possibility for many Il-

linois school districts. Consequently, it

is imperative that all school administra-

tors be prepared to respond should this

occur. This includes understanding the

potential types of boundary change and

district reorganization as well as the de-

tailed procedures required to accomplish

them. Even though the Illinois School

Code is cumbersome when it comes to

providing clear procedures to implement

these boundary and district alternatives,

the prudent school administrator should

have the knowledge to respond appro-

priately because of the tremendous im-

pact that a boundary or district change

could ultimately have on the district.

Note

This article is not meant as a sub-

stitute for the requirements specified in

the statute. A local school attorney is the
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best source of legal advice regarding the

specific situation of a particular school

district.
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DUE PROCESS

By:  Thomas M. Melody, J.D.
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In_________________ v. Rich

Township High School District No. 227,

No. 1-97-2563 (1st District 1998), the

Illinois Appellate Court issued a deci-

sion that will alter the procedure often

followed in student expulsions.  The

Court determined that a student being

expelled for an incident involving an al-

tercation and allegedly a gun at school

had a constitutional right to confront and

cross-examine the student-witnesses

who had provided information about the

incident.

The Board of Education of Rich

Township High School District No. 227

expelled the student for three semesters

on January 14, 1997.  The Board’s ac-

tion was based on a 36-page hearing

officer’s report, which, pursuant to 105

ILCS 5/10-22.6, detailed all of the evi-

dence and testimony presented by both

the school administration and the stu-

dent at the six-hour expulsion hearing.

The expulsion hearing took

place on January 9, 1997.  The student

was represented by his attorney at the

hearing.  The hearing was not tran-

scribed by a court reporter.  At the hear-

ing, the school principal testified that he

interviewed three students regarding the

incident that had occurred on Decem-

ber 11, 1996.  The three students were

not present at the hearing, but their writ-

ten statements were admitted as evi-

dence over the objection of the student’s

attorney.  The statements described an

altercation in which the student alleg-

edly displayed a gun and threatened to

kill the three students.  Two teachers tes-

tified that there was an altercation and

that the student threatened the three

boys, but they did not testify that they

actually saw a gun.  Nor were any teach-

ers present at the very inception of the

incident.  The assistant principal also

testified that during her follow-up inves-

tigation she interviewed a fourth stu-

dent-witness, whose written statement

was also admitted as evidence.  The as-

sistant principal testified that this stu-

dent was credible and unbiased, and that

he was afraid to testify for fear of retali-

ation.  This student-witness stated that

the accused student pointed a gun at the

other three students and then ran out of

the school.  The accused student was al-

lowed to cross-examine all of the wit-

nesses who appeared at the hearing.

At the conclusion of the
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administration’s evidence, the student

was allowed to present four witnesses

and to testify himself.  Basically, the stu-

dent and his witnesses testified that there

was an argument, but that it was insti-

gated by the three students who had sub-

mitted statements.  The student denied

having a gun and denied making any

threats.  His testimony was that the three

boys who gave the written statement

started the argument and threatened him.

The Board expelled him.

The student challenged his ex-

pulsion on three grounds:  (1) the School

Code was unconstitutional because it did

not require the verbatim transcription of

the expulsion hearing; (2) he was denied

the right of confrontation and cross-ex-

amination and in violation of his due

process rights; and (3) the Board’s deci-

sion to expel him was not supported by

the evidence.  The Circuit Court of Cook

County entered a preliminary injunction

staying the expulsion, and found that the

absence of a verbatim transcript denied

the student “fundamental due process.”

The Circuit Court reversed the Board’s

expulsion decision; the Board appealed.

On appeal, the Appellate Court

noted that a student’s entitlement to a

public education is a property interest

which is protected by due process guar-

antees.  The Appellate Court concluded

that the student’s due process rights

were not violated by the lack of a ver-

batim transcript at the hearing, mainly

because the 36-page hearing officer’s

report was quite detailed and obviously

impartial and sufficed as an adequate

record of the hearing.  Also, the student

was unable to present any evidence that

the report was in any way inaccurate or

incomplete or that the hearing officer

was biased.  The case suggests that if

the hearing officer’s report had not been

as detailed and unbiased as it was, the

Court may have found that the absence

of a verbatim transcript was a denial of

due process.

The Appellate Court also found,

however, that the student’s right to due

process was violated by his inability to

confront and cross-examine the student-

witnesses who had offered written state-

ments about the incident for which he

was expelled.  The Court noted that no

witness present at the hearing testified

that he or she actually saw a gun.  The

Court stated that in this situation the op-
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portunity for cross-examination was im-

perative.  Since the student could not

cross-examine the written statements,

the use of those statements violated his

constitutional rights.

The Appellate Court rejected, in

conclusory fashion, the school district’s

argument that the value of cross-exami-

nation was muted by the fact that the ve-

racity of the student accounts of the

accused’s misconduct were initially as-

sessed by a school administrator who has

a particular knowledge of the students’

trustworthiness.  This initial reliability

determination has been relied on by most

school districts which have confronted

this situation. It is a common sense idea

that had found some support in the

Courts: school officials are in the best

position to know when a student is be-

ing truthful, and they can be trusted to

act appropriately when they receive this

type of information.  This notion was

squarely rejected by the Court.  In fact,

the Court noted that the testimony of the

school administrator that one of the stu-

dents who gave a written statement was

“reliable”, which bolstered the credibil-

ity of the hearing, resulted in “a particu-

larly egregious departure from the

adversarial standard.”

  The Appellate Court also re-

jected the district’s argument that hav-

ing the students testify in person at the

hearing would subject them to retalia-

tion.  The Court stated that risk of re-

taliation might justify a school board’s

reliance on written witness statements

in some expulsion hearings, but that the

risk does not warrant dependence on

reports in all cases or in cases where

there is no showing of a significant risk

of harm.  Accordingly, the Court held

that the student should have been al-

lowed to confront and cross-examine

the students who testified against him.

The Board also argued that it

had no subpoena power and could not

compel witnesses to testify.  The Court

rejected this very sensible argument

with virtually no analysis.  The Court

did not give any indication of what a

school district is supposed to do when

a student refuses to testify, or when the

student’s parents refuse to allow the stu-

dent to testify, against a violent offender

at an expulsion hearing.

The Appellate Court affirmed

the reversal of the Board’s expulsion de-

cision, and remanded the case to the

Board for further proceedings consistent
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with its opinion.

Based on the decision, school

districts are advised to proceed carefully

when students demand procedural rights

in an expulsion hearing.  Districts should

consider making a record of the hearing

by use of a court reporter or electroni-

cally, or in the alternative should require

their hearing officers to provide detailed,

fact-specific reports that contain no hint

of bias in favor of the District.  In addi-

tion, if student witnesses refuse to tes-

tify for fear of retaliation, the adminis-

trators should make a careful record that

these fears exist and that they are well-

founded. (although it is unclear how this

could be done without using inadmis-

sible hearsay).  The bottom line is that

written statements of student witnesses

are “hearsay” and, absent extreme cir-

cumstances, are not admissible in a stu-

dent expulsion hearing.  If the only evi-

dence of a student’s misconduct is the

written statement(s) of others who do not

testify at the hearing and subject them-

selves to cross examination, there will

not be sufficient evidence to sustain the

expulsion of the student from school.

Thomas M. Melody is an attorney

with the law firm of Klein, Thorpe

and Jenkins, Ltd., representing

school clients in all aspects of school

law and related litigation.  Mr.

Melody received his Juris Doctor de-

gree from Loyola University School

of Law in 1994.
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AN ANALYSIS OF RECENT CASE

LAW REGARDING ACADEMIC

FREEDOM IN HIGHER EDUCA-

TION

by: R. Craig Wood and Luke M.

Cornelius

Introduction

This paper identifies and ana-

lyzes significant cases and trends in re-

cent First Amendment decisions regard-

ing Academic Freedom within Higher

Education.  Recent court decisions re-

garding academic freedom have raised

new issues regarding the application of

the First Amendment in higher educa-

tion.  Other cases have affirmed, en-

hanced, and modified our understand-

ing of academic freedom.  Some of this

case law appears to more narrowly limit

the protections of academic freedom and

allow university administrators greater

latitude in regulating the speech of non-

teaching employees.  Other decisions,

however, have demonstrated the inher-

ent conflict between academic freedom

and efforts to regulate certain types of

speech, such as hate speech and sexual

harassment, and have even questioned

the legitimacy of such regulations.

Jeffries and Waters

Two closely related cases are

Jeffries v. Harleston (1994) and Waters

v. Churchill (1994).  These cases have

proven to have an enormous effect on

emerging academic freedom case law.

They provide a redefinition of the ap-

plicability of the standards first estab-

lished in Connick v. Myers (1983),

which sought to balance the right to

public employees of free speech with the

need of the government to operate effi-

cient agencies.  Jeffries v. Harelston, in

particular, extends this principle directly

to the university and redefines the pro-

cedures necessary for administrators to

pursue this balance.

Leonard Jeffries had been em-

ployed by City University of New York

(CUNY) since 1972 as professor and

chairman of the Department of Black
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Studies.  In 1991, just after being reap-

pointed to another three year term as

department chair, Jeffries became in-

volved in a series of controversial inci-

dents that resulted in his eventual re-

moval as chair.  The most notorious of

these involved an incident in which,

while attending a conference, Jeffries

made numerous anti-Semitic comments.

After considerable public outcry and

political protests in New York, CUNY

began an investigation of Professor

Jeffries conduct.  This eventually led to

another series of incidents, the most of

serious of which involved Jeffries physi-

cally threatening a reporter’s life.  At the

conclusion of the 1991-92 school year,

CUNY removed Jeffries as chair, though

it took no action against him in his posi-

tion as a tenured faculty member.

Following the action of CUNY,

Jeffries commenced a civil rights suit

against several administrators and board

members responsible for his removal as

chair.  His central allegation was that the

defendants had unconstitutionally de-

moted him for exercising his rights to

free speech and academic freedom.

Jeffries position was that all of the inci-

dents which had occurred during the

school year had been the result of the

scrutiny applied by the college follow-

ing his 1991 speech. The case was sub-

mitted to a jury which found the defen-

dants individually liable for their actions

and concluded that Jeffries had been un-

constitutionally punished for exercising

his academic freedom.  The trial court

also ordered Jeffries be reinstated as de-

partment chair for the remainder of his

three year term. The ruling of the trial

judge and jury was substantially upheld

by the Circuit Court on appeal (Jeffries

v. Harelston, 1994).

CUNY appealed the case to the

U.S. Supreme Court in 1994.  The de-

fendants sought to use the high court’s

recent ruling in Waters v. Churchill

(1994) to overturn the rulings of the

lower courts.  The Supreme Court ac-

cepted the case and vacated the deci-

sions of the trial and circuit courts

(Harleston v. Jeffries, 1994).  The case

was remanded to the circuit court for

review.

Waters v. Churchill (1994) dealt

with the issue of free speech at a public

hospital.  An employee was fired after

criticizing certain procedures and supe-

riors in her department.  Arguing that

these criticisms dealt with a matter of

“public concern,” the employee claimed
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a violation of her First Amendment

rights.  In ruling against Churchill, the

Supreme Court not only applied the

standard rules of Connick v. Myers

(1983), but it further expanded the

rights of employers in disciplining em-

ployees for disruptive speech.  Deter-

mining that Churchill did not have a

property interest in her employment,

which would invoke the strict protec-

tions of due process under the Four-

teenth Amendment, the court ruled that

public employers may terminate em-

ployees based upon a reasonable inves-

tigation.  This lower standard allows a

public employer to discipline or dismiss

an employee based upon reasonable in-

formation, including hearsay, without

the requirement of a formal hearing or

complete evidence gathering process.

The court found it unreasonable to im-

pose the burden of conducting a thor-

ough investigation, such as strict legal

due process might require, upon the

normal employment decisions of a pub-

lic employer. The court further upheld

the right to take this action based upon

this reasonable standard test, even if

some of the information later proved

erroneous.  Also, the court found the

employer could take action against spe-

cific parts of a speech, such as the

employee’s personally disparaging re-

marks concerning their superiors, even

if the remainder of the speech were pro-

tected under the First Amendment.

In Waters v. Churchill (1994)

the court also established that, in bal-

ancing an employee’s free speech rights

against the employer’s need for efficient

operations, the employer could take

action based upon its reasonable expec-

tation that the speech would cause dis-

ruption.  The employer may take action

against an employee based on the be-

lief the speech would cause disruption,

whether the speech does actually cause

any disruption.  This is an important ex-

tension of the original Connick v. Myers

(1983), principles.

When applied to Jeffries v.

Harleston (1993/1994), the Waters v.

Churchill (1994) precedent clearly af-

fects the application of academic free-

dom toward certain employees in

higher education.  Following the Wa-

ters v. Churchill (1994) decision this

meant that Jeffries’ position as depart-

ment chair was subject to the same stan-

dard of review as Ms. Waters.  Thus,

CUNY was justified in its actions if it

had a reasonable belief the speech
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would disrupt the operations of the col-

lege, in such areas as fundraising or co-

operation among department chairs, re-

gardless if such a disruption actually oc-

curred.  Furthermore, as was established

in Waters v. Churchill (1994), CUNY

was justified in taking action against

Jeffries based on a far lower standard

of the “reasonable” test than the due

process afforded to a property right po-

sition.

Even if the speech were a sub-

ject of public concern, the right of the

government as employer allowed

CUNY to take action against Jeffries as

department chair.  It is important to note

here that the Circuit Court did draw a

distinction between Jeffries as chair and

as professor.   Had CUNY taken action

against Jeffries in his academic role he

would have been fully entitled to pro-

tection under both the First

Amendment’s guarantee of academic

freedom and the Fourteenth

Amendment’s guarantee of due process.

In summary, Jeffries v.

Harleston (1993/1994) helps to clarify

the limits of academic freedom protec-

tion for administrative and support staff

employees in higher education.  The

employer, including public institutions,

has the right to terminate at-will employ-

ees for speech which may potentially be

disruptive to the employer’s efficient op-

eration of their college or university.

This standard is considerably lower than

the protection afforded tenured faculty.

Furthermore, the employer is allowed to

take this action based upon a less thor-

ough fact-finding process than required

under the Fourteenth Amendment.  As

both Waters v. Churchill (1994) and

Jeffries v. Harleston (1994) demonstrate,

an employer may take action based upon

the reasonable belief of what was said,

even if a more thorough investigation

would have revealed different facts.

This standard may be applied

against faculty members who occupy

other positions of trust and prestige in

an institution, even when their speech

would be protected in their role as a fac-

ulty member.  At the same time, it is

important to remember that when sanc-

tioning such faculty members for poten-

tially disruptive speech, different pro-

cedures and safeguards must be applied

to any action taken against the individual

as a faculty member, as the following

examples will highlight.
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Academic Freedom and Sexual Harass-

ment

Recent cases, such as Harris v.

Forklift Sys., Inc. (1993) and Franklin

v. Gwinnett County Public Schools

(1992), have revealed to educators the

importance of taking precautions to pre-

vent the sexual harassment of both em-

ployees and students.  At the same time,

the tradition of academic freedom

makes promulgating any regulation of

speech and expression in higher educa-

tion problematic.  To be certain, the law

regarding simple sexual harassment in-

volving college personnel is no differ-

ent from that affecting other situations.

When a college professor engages in

sexual harassment, in or out of the class-

room, they are subject to the same ad-

ministrative, civil, and even criminal

penalties as any other employee or per-

son.  However, when college rules pro-

hibiting sexual harassment come into

conflict with classroom academic free-

dom, the law is far more complex.  Two

recent cases in particular demonstrate

this problem.

In Silva v. New Hampshire

(1994) the University of New Hamp-

shire attempted to discipline a profes-

sor for classroom speech which violated

the university’s sexual harassment

policy.  Donald Silva was a speech pro-

fessor who used numerous explicit

sexual metaphors in the course of teach-

ing a speech class.  Silva argued that

his methods were an attempt to relate

technical speech topics to everyday sub-

jects to which the students could relate.

Following the complaints of six female

students, “shadow” sections of the

course were set up by the university for

students who wished to transfer out of

Silva’s course.  Following an informal

disciplinary process Silva was given a

letter of reprimand and eventually sus-

pended without pay.

After attempting an unsuccess-

ful grievance process against the uni-

versity, a formal sexual harassment pro-

cedure was initiated.  The outcome of

this process was a decision to suspend

Silva without pay for a year and require

him to undergo counseling at his own

expense regarding his sexual harass-

ment.  Silva then appealed to the fed-

eral courts alleging violations of his

First and Fourteenth Amendment rights.

The court agreed that the university had

violated Silva’s right to academic free-
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dom.  It noted that simply because Silva

chose language and examples that some

adult students found offensive, this did

not constitute unprotected speech.  The

court further determined that the speech,

since it was intended to serve a peda-

gogical purpose, was a matter of public

concern and deserved absolute consti-

tutional protection.  Silva was subse-

quently ordered reinstated and allowed

to pursue civil damages against the uni-

versity.

A similar case is that of Cohen

v. San Bernardino Valley College

(1996).  Dean Cohen taught English

courses at the college and, by his own

admission, uses a confrontational

“Devil’s Advocate” method of teaching.

Among the courses taught by Cohen

were courses in remedial English.

Cohen admitted to using sexually

graphic language and materials in his

course, among other controversial top-

ics, and also to using profanities and vul-

gar language in class.  Cohen justified

his methods claiming they helped him

keep the attention of poorly motivated

students.

Following a complaint by a stu-

dent, the college initiated formal sexual

harassment charges against Professor

Cohen.  The final decision of the

college’s board of trustees was that

Cohen had violated the college’s sexual

harassment policy and should be re-

quired to undergo training in both di-

versity sensitivity and sexual harass-

ment.  Cohen would also be required to

provide detailed a syllabus to his de-

partment chair before each semester

outlining his teaching methods and the

course content.  The purpose of this re-

quirement was not to limit Cohen’s

speech but instead to allow the depart-

ment to warn prospective students of the

course’s content prior to enrolling.

Despite the fact that the college

had not attempted to directly curtail

Cohen’s speech, Cohen sued alleging

violations of his First Amendment

rights.  The district court agreed with

the college that their interest in provid-

ing an education to a diverse student

body outweighed Cohen’s objections to

the restrictions imposed by the college.

Applying several balancing tests in light

of the Waters v. Churchill (1994) deci-

sion, the court determined that the col-

lege had legitimate interests in both edu-

cating a diverse student population and

in avoiding sexual harassment litiga-

tion.
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On appeal the circuit court re-

versed the district court’s ruling regard-

ing Cohen v. San Bernardino Valley

College (1996).  The Ninth Circuit de-

clined to discuss whether Cohen’s use

of controversial material was protected

under the First Amendment and the doc-

trine of academic freedom.  Instead, the

court found the college’s policy was un-

constitutionally vague and arbitrarily

applied to Cohen.  In making this rul-

ing the court found the college’s sexual

harassment policy was too vague to

serve as adequate notice to Cohen that

his teaching methods, which he had

used for years, were inappropriate.  The

court noted that since codes designed

to regulate certain types of speech can

have a chilling effect on free expression,

they must be both narrowly tailored to

achieve some legitimate governmental

purpose and specific enough to provide

adequate notice to employees and avoid

ad hoc or subjective application.  Find-

ing that the college’s policy failed to

meet these criteria the court enjoined

any actions against Cohen.

Cases directly implicating the

First Amendment right to academic

freedom and sexual harassment policies

are relatively new.  Cohen v. San Ber-

nardino Valley College (1996) repre-

sents the first to receive considerable

appellate review.  It should be noted that

in other cases courts have refused to

recognize any legitimate public or peda-

gogical purpose to justify speech that

is determined to create a hostile sexual

climate in the classroom.  Nonetheless,

these cases raise several important is-

sues.  Cohen v. San Bernardino Valley

College (1996) clearly demonstrated

that when a sexual harassment policy

is implemented it needs to be tailored

to achieve a narrow purpose.  It also

needs to be explicit in its regulation of

classroom speech.  As will be again dis-

cussed with hate speech, policies that

may limit academic freedom can expect

to receive intensive legal scrutiny and

are likely to be rejected if they are too

broad or too vague, even when address-

ing a matter of legitimate concern.

However, as Silva v. New

Hampshire (1994) demonstrates, even

when a policy is explicit it may fail

under legal scrutiny.  It was determined

that Silva’s legitimate pedagogical

goals and right to academic freedom

outweighed any interest the university

had in preventing sexual harassment.
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Under this logic it can be argued that

sexual harassment law may not be ap-

plicable when, as opposed to a more

personal confrontation, the harassing

speech is directed at a general audience

for, ostensibly, some academic purpose

rather than intentional harassment.

Hate Speech and Academic Freedom

In seeking to promote ethnic

and racial diversity on campus, many

schools have attempted to regulate

“hate speech” which might target spe-

cific racial and ethnic groups on cam-

pus.  Often these regulations are com-

bined with gender and sexual harass-

ment related policies.  Some of the best

legal tests of such policies have in-

volved students rather than faculty and

the legal success of such policies has

been mixed.  In similar cases involv-

ing faculty members, the success of ad-

ministrators in regulating personally of-

fensive speech or expression has also

been mixed.

Burnham v. Ianni (1995) in-

volved a controversial photo display at

the University of Minnesota at Duluth

(UMD).  A photo display had been cre-

ated by several students showing the

history department faculty posing with

props indicative of their areas academic

interest.  Two professors were depicted

posing with weapons.  At the same time,

UMD was experiencing a wave of vio-

lent threats against certain female fac-

ulty members and administrators.  Af-

ter the display was presented the uni-

versity received numerous complaints,

including one from another history pro-

fessor who had been targeted by the

threats, regarding the two photos depict-

ing weapons.  Eventually the university

chancellor ordered the removal of the

photographs.

The district court, while ruling

the display case was a non-public fo-

rum, nonetheless determined that the

removal of the photographs was in vio-

lation of the First Amendment

(Burnham v. Ianni, 1995).  Simply be-

cause the display offended some view-

ers did not provide adequate justifica-

tion for suppressing the free expression

of the faculty members and students.  On

appeal, however, the circuit court found

that the speech in question was not pro-

tected under the First Amendment

(Burnham v. Ianni, 1996).  Applying the

tests of Waters v. Churchill (1994),

Connick v. Myers (1983), the appeals
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court found that UMD, as an employer,

had a right to balance any protected

speech interest of the plaintiffs against

the possible disruption the display might

cause to the university given the climate

of the campus.

The case was then reviewed en

banc by the Eighth Circuit Court of Ap-

peals (Burnham v. Ianni 1997).  The full

circuit court reversed the earlier appel-

late ruling and found that UMD had im-

permissibly violated the plaintiffs’ rights

by removing the photos from the ex-

hibit.  The court disagreed with the ap-

plication of the Connick v. Myers

(1983) standard since there was no is-

sue of terminating or disciplining an

employee.  Instead the court found that

balancing employee speech also re-

quired the employer to demonstrate the

likelihood of disruption that might be

potentially caused.  Here the court,

while citing Jeffries v. Harleston (1993/

1994) and Waters v. Churchill (1994),

found that UMD had failed to prove the

likelihood of any disruption based upon

the display.  In short, the university’s

efforts to regulate the speech in ques-

tion were doomed by its own inability

to establish any rational basis for alleg-

ing the photographs would impede the

efficiency or effectiveness of the

university’s educational mission.  While

Waters v. Churchill (1994) may have ex-

panded the ability of college officials

to regulate potentially disruptive speech,

that power is still far from absolute.

Another example of the diffi-

culty involved in regulating the speech

of college staff is the case of Dambrot

v. Central Michigan University (1993).

This case brings into focus the particu-

lar difficulties of creating and enforc-

ing codes regulating “hate” speech on

college campuses.  The plaintiff in this

case was a college basketball coach

who, in the locker room, used an ethnic

slur in an alleged attempt to motivate

his players.  Once word of this incident

became public the university faced nu-

merous complaints and demonstrations

and decided to take formal action

against Dambrot for violating its “dis-

criminatory harassment policy.”  Fol-

lowing a formal investigation, the uni-

versity decided to not renew the coach’s

contract for the following year.  The

coach then initiated a lawsuit alleging

a violation of his academic freedom

rights.

The court considered several is-

sues in Dambrot v. Central Michigan
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University (1993).  The two of greatest

interest here are the question of

Dambrot’s First Amendment rights and

the viability of the university’s harass-

ment policy.  The court found that the

policy was both overbroad and vague.

The court also noted that the policy

amounted to viewpoint discrimination

and, due to the vagueness issue, was too

subjective in its application.  The court

declared the entire policy unconstitu-

tional and rendered it inoperable.

With regard, however, to

Dambrot’s academic freedom claims,

the court found the actual speech was

not a matter of public concern, under

Pickering v. Board of Education (1968)

and Connick v. Myers (1983), entitled

to First Amendment protection. As such,

by ruling the speech was merely a mat-

ter of private concern, the court found

there was no need to evaluate the fo-

rum in which the speech occurred or

balance the public interest of the speech

against the employer’s rights. In noting

that Dambrot, as an at-will employee

like Waters, had no property interest in

his reappointment, the court found that

the university was within its rights in

ending Dambrot’s employment. This

was determined despite the invalidity of

the policy originally used to reach that

decision. In reviewing the decision the

circuit court fully agreed with these

findings (Dambrot v. Central Michigan

University 1995).  Since no academic

freedom issue was implicated, Dambrot

did not return as head coach. At the

same time, Central Michigan Univer-

sity found it could no longer operate and

enforce its discriminatory harassment

policy.

This distinction may be made

clearer by examining the case of Levin

v. Harleston (1992).  This case is also

instructive since, like Jeffries v.

Harleston (1993/1994), it involved a

faculty member at CUNY.  Though de-

cided prior to Jeffries v. Harleston

(1993/1994) and Waters v. Churchill

(1994), it may serve to clarify the dis-

tinction between attempts to discipline

tenured faculty and those directed to-

ward administrative personnel.  Michael

Levin was a professor at CUNY.  His

academic viewpoints, expressed in three

separate writings, were ultimately

deemed by both students and adminis-

trators as racially demeaning to African-

Americans.  Following several years of

such activities, CUNY began to experi-

ence considerable unrest.  In violation
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of  college rules, demonstrations oc-

curred outside of Levin’s classroom and

his classes were frequently disrupted.

Levin’s office was subjected to arson.

Levin’s attempts to receive relief and en-

force college discipline were only par-

tially successful, especially as the presi-

dent and faculty senate both condemned

Levin’s speech.

Eventually CUNY took action

against Levin, predicated solely upon

his academic speech. Believing that his

stated professional opinions might make

some students uncomfortable or affect

their academic progress, the college cre-

ated “shadow sections” of  Levin’s

courses and allowed students to trans-

fer into them.  The President of CUNY

also created an ad hoc committee to re-

view whether Levin’s views affected his

teaching ability.  In creating the com-

mittee, the President of the university

made it clear that the status of Levin’s

tenure was at issue.  While recommend-

ing no action against Levin, the com-

mittee did establish guidelines that

might, in the future, be utilized to disci-

pline Levin for his speech.

Levin filed suit seeking injunc-

tive relief.  He claimed the “shadow

sessions” had the effect of punishing

him for protected speech activities and

also deprived him without due process

of his liberty interest in his academic

reputation. The suit also objected to the

chilling effect of the ad hoc committee’s

report.  It was noted in the record that

Levin had declined at least twenty op-

portunities to speak or write on his views

while under the committee’s scrutiny.

The court found the “shadow sessions”

violated Levin’s First and Fourteenth

Amendment rights.  It also ruled that the

actions of President Harleston and his

ad hoc committee had an impermissi-

bly chilling effect on Levin’s academic

freedom and speech.  The court further

noted that CUNY’s actions were facially

invalid since they were undeniably taken

solely in reaction to Levin’s protected

academic speech.  The court then en-

joined CUNY from further action

against Levin and required the college

to enforce its rules preventing the dis-

ruption of Levin’s classes and other dis-

ciplinary infractions of Levin’s critics.

On appeal, the circuit court essentially

upheld the lower court’s rulings (Levin

v. Harleston, 1992).

In analyzing this case it is im-

portant to realize that CUNY was at-

tempting to take action against Levin in



Illinois State School Law Quarterly 74

Illinois State School Law Quarterly
Vol. 19, No. 2, Winter,  1998, pp. 41-80

his role as a tenured professor, unlike

Jeffries who was only disciplined in his

role as an administrator. Nonetheless,

given the fact that Levin’s speech ac-

tivities did create considerable disrup-

tion on campus, this ruling stands as a

major defense of the concept of aca-

demic freedom, even when the speech

activities clearly were offensive on the

basis of racial implications.  The focus

was purely on the effects of his articles

and not on their academic content or

validity.  The cumulative effect of these

rulings is to demonstrate the inherent

difficulty of controlling faculty speech

within the academic realm.  The pur-

pose of academic freedom is to protect

controversial thoughts and ideas.  It is

not difficult to see that many of these

thoughts and ideas, when viewed in a

personal light, will no doubt be offen-

sive to some individuals.

Religion and Academic Freedom

Several recent cases have at-

tempted to utilize the doctrine of aca-

demic freedom to permit the free ex-

pression of religious beliefs in the col-

lege classroom.  Though this is an area

of well settled law in the realm of pri-

mary and secondary education, these

cases present new challenges in higher

education.  In some areas of higher edu-

cation, courts have recently been more

receptive to accommodating religious

activities and viewpoints in the realm

of higher education.  However, in the

realm of faculty academic freedom, the

courts continue to be reluctant to ex-

tend their support to religious expres-

sion in the classroom.

Bishop v. Aronov (1990) is per-

haps the best recent example of this

principle.  It also clearly demonstrates

the conflict between the free expression

protected under academic freedom and

the limits of the establishment clause

of the First Amendment.  Bishop taught

exercise physiology at the University

of Alabama.  During his lectures he

would make occasional references to

his own religious beliefs.  He did not

conduct any direct religious instruction

or prayer in class.  Eventually, Bishop

also organized optional after-class

meetings with students to discuss reli-

gious aspects of human physiology.

Though the timing of the first of these

sessions was close to exams, atten-

dance was optional and did not affect

students’ grades.  After several students
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complained concerning these activities,

the university sent Bishop a memoran-

dum instructing him to cease these ac-

tivities on the grounds they created the

image of the state’s endorsement of re-

ligion.  As a public employee, Bishop

was enjoined from advocating religious

beliefs in the course of his public du-

ties.  Though he petitioned the univer-

sity for the right to resume his activi-

ties, Bishop abided by the terms of the

memorandum and discontinued his in-

class and after-class religious activities.

Following his unsuccessful at-

tempts to appeal the administration’s

memorandum within the university,

Bishop took his complaint to the fed-

eral district court, alleging violations of

his First Amendment rights of free ex-

ercise of religion and academic freedom.

The court agreed with Bishop that his

academic freedom had been restricted

by the university.  The court ruled that

the university’s restrictions were over-

broad and vague.  Ultimately, the court

found the occasional interjection of

Bishop’s religious views into class dis-

cussions, and his holding of optional af-

ter-class discussions, did not violate the

establishment clause while the

university’s attempt to ban these activi-

ties did violate Bishop’s right to aca-

demic freedom.

However, the circuit court, on

appeal, disagreed with this finding

(Bishop v. Aronov, 1991).  The circuit

court found that the university class-

room was not an open forum and that

the university, given its power to con-

trol the curriculum, was within its rights

in controlling the course content.  The

court disagreed that the memorandum

had been vague and overbroad, noting

that it was narrowly limited to those es-

tablishment clause concerns enumer-

ated by the university.  Instead, the court

found that the university’s restrictions

were not directed toward Bishop’s free

exercise of religion, but rather at his

teaching.  The appellate court deter-

mined that the university had acted cor-

rectly, under the test proposed in Lemon

(1971), in attempting to avoid the ap-

pearance that the state, through its em-

ployee, was endorsing certain religious

beliefs.  The court did not bar Bishop

from organizing discussions of his be-

liefs totally outside of his role as pro-

fessor.  Rather, it found that his class-

room comments and organization of af-

ter-class sessions, in his role as profes-

sor, did violate the Establishment
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Clause and the university was well

within its rights in curtailing these ac-

tivities.

An even more difficult issue is

raised by the assertion of academic free-

dom rights within private sectarian col-

leges and universities.  In Killinger v.

Samford University (1996), a federal

court was asked by a professor to inter-

vene in a case where a sectarian univer-

sity limited his academic freedom as a

member of the university’s divinity

school.  Professor Killinger had claimed

that he had been hired to promote liber-

ality and diversity in Samford’s divinity

school.  He noted that the will of the

school’s main benefactor had created the

condition that the faculty represent a

broad diversity of viewpoints within the

“Protestant tradition.”  Despite these as-

sertions, Samford had not allowed

Killinger teaching assignments he was

entitled to because his beliefs did not

conform with the university’s theologi-

cal and philosophical positions.

The court concurred that aca-

demic freedom was a First Amendment

right, normally enforceable under civil

rights laws.  However, the court noted

that Congress, in passing various amend-

ments to the civil rights acts, had cre-

ated exceptions so that the government

was not in the position of dictating the

doctrines of sectarian institutions.  As

such, Killinger’s right to academic free-

dom did not outweigh the legitimate

First Amendment and statutory concerns

of Samford University in upholding its

sectarian mission and beliefs.  The court

left any remaining contractual issues to

the jurisdiction of the state courts. The

circuit court upheld this ruling noting

that Congress, in passing Title VII,

clearly intended federal courts to

give “wide-berth” concerning what be-

liefs “. . .should or should not be taught

in theology schools. . .” (Killinger v.

Samford University, 1997).

Conclusions

Several conclusions may be

drawn from the cases in this discussion.

It is clearly easier to regulate the speech

of certain public employees than others.

While the full effects of the Waters de-

cision remain to be seen, clearly aca-

demic freedom does not extend nearly

so far with administrators and other at-

will employees as it does with tenured

faculty members.  Under Waters, it is

clear that the courts will continue to bal-

ance the First Amendment rights of such
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employees with the need of employers

to avoid disruption in the performance

of their institutional functions.  It is also

clear that, when making such decisions,

the government as employer is free to

act without the full restraints of due pro-

cess that might be accorded tenured em-

ployees.  In particular, the employer is

now free to act on what it perceives was

said and on its reasonable expectations

of disruption caused by the speech.  At

the same time, as Burnham v. Ianni

clearly illustrates, even this doctrine is

subject to limits.

When attempting to control the

speech of tenured college faculty, ad-

ministrators and policy makers must

exercise extreme care.  Generally, courts

will refuse to accept any policies, regu-

lations, or codes designed to limit First

Amendment rights of speech and ex-

pression that are overly broad or vague.

Likewise, the courts have resisted such

policies if their enforcement is overly

subjective in nature.

Even when such policies are

clearly enumerated, there is no guaran-

tee they will be upheld by the federal

courts.  Policies designed to protect cer-

tain individuals and groups from offen-

sive speech, by their nature, create a

conflict between desirable policy goals

on the one hand and long-held consti-

tutional rights on the other.  As these

recent cases demonstrate, courts are ex-

tremely hesitant to allow restrictions on

speech if that speech can be demon-

strated to have any academic merit.  The

courts, again, are reluctant to act as the

tribunal of academic ideas and doc-

trines.  Nor do they function to deter-

mine which methods represent the best

approach to expressing these ideas.

The concept of academic free-

dom exists to encourage the discussion

of controversial ideas and concepts.

Given the increasing diversity of Ameri-

can society, which is reflected on the

modern college campus, it is inevitable

that many of these controversial ideas

will cause offense to some segment of

the campus population.  Often times

such speech will implicate issues of

race, gender, ethnicity, or religion.  It

may well be that the best response to

such objectionable speech is not to

sanction the source of the speech but

instead to join in the free debate which

academic freedom engenders.

On the pragmatic side, when

making efforts to control legitimate ar-

eas of concern, such as sexual harass-

ment, policies should differentiate be-

tween harassing speech and expression

that is of academic concern.  Similar

approaches should be applied toward
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