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LEGAL IMPLICATIONS OF HOME SCHOOL

INSTRUCTION IN ILLINOIS

Dr. Brad Colwell

In 1997, approximately 1.23 million American chil-

dren were provided home school instruction. This figure is

higher than the public school enrollment for Wyoming,

Vermont, Delaware, North Dakota, South Dakota, Alaska,

Rhode Island, Montana, and Hawaii — combined! In fact,

America’s home schoolers collectively outnumber the

individual statewide public school enrollments in each of

41 states.1

With its continued and increasing popularity, home

school instruction can no longer by considered a tempo-

rary phenomenon. Moving closer towards becoming a

given in American education and a major issue in educa-

tion law and policy, home schooling has become an ac-

cepted alternative to public education that can and will

redefine the American public school. In response, 34 states

have enacted statutory provisions to regulate home school

instruction in some capacity.2   Illinois is not one such state

that has specific statutory or administrative regulations

governing home school instruction. Consequently, this

leaves a tremendous void for Illinois public school dis-

tricts and their administrators as they try to determine their

legal responsibilities as questions arise regarding home

school instruction.

The purpose of this paper is to review statutory and

case law and explore possible legal issues surrounding

home schooling in the State of Illinois. This will be

accomplished through a review of leading federal and state

case law as well as an analysis of Illinois statutes that may

have an impact on home instruction.
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Federal Role

Constitutional  & Statutory Authority

The Constitution of the United States does not

address the issues of education or home instruction. Con-

sequently, without this authority, it is understandable that

there is neither statutory nor regulatory control of home

instruction by Congress nor any of the administrative

agencies, including the Department of Education.

United States Supreme Court

The United States Supreme Court has addressed

two major cases that have helped shape legal precedence

in the area of home school instruction.

In Pierce v. Society of Sisters (1925),3  the United

States Supreme Court upheld a private school’s claim that

Oregon’s Compulsory Education Act was unconstitutional.

The Act required every parent/guardian of a child between

eight and sixteen years of age to send him/her to “a public

school for the period of time a public school shall be held

during the current year” in the district where the child

resides.4

The Supreme Court acknowledged that states have

the authority to impose reasonable regulations for the

control and duration of basic education.5  However, the

Court stated that the Act “unreasonably interferes with the

liberty of parents and guardians to direct the upbringing

and education of children under their control... .”6  There-

fore, the state could not force parents to accept instruction

only from public schools. After Pierce, it has been uni-

formly assumed that the state could compel children to

attend school, but that parents had the right to seek reason-

able alternatives to public education, whether it be a

private or church-affiliated school.  Members of the Amish

faith, however, later challenged this notion.
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The second case the Supreme Court addressed was

Wisconsin v. Yoder.7  This 1972 case challenged the power

of the State of Wisconsin to require either public or private

school attendance of Amish children after the eighth grade

and up to age sixteen. After the eighth grade, Amish

children did not attend any type of formal schooling.8   The

Amish parents argued that high school attendance was

contrary to their sincerely-held religious beliefs, which

required separation from materialism and worldly influ-

ence.9

The United States Supreme Court ruled that sec-

ondary schooling substantially interferes with the reli-

gious development of Amish children.10  Among the legal

concepts from this case, the Court appeared to hold that

where parents show that enforcement of compulsory edu-

cation will endanger their religious beliefs, the power of

the state must give way to the First Amendment free

exercise of religious expression.11  The Court was clear to

note that this free exercise exception to compulsory school

attendance is very limited, possibly exclusive to the Amish

faith.12

Seventh Circuit Court of Appeals

The Seventh Circuit Court of Appeals13  has only

addressed the legal concept of home instruction on one

occasion.14   The case, Mazanec v. North Judson-San

Pierre School Corp.,15  originates out of Indiana, where the

parents, who were Jehovah Witness, desired to provide

home school instruction to their children. The parents

challenged Indiana’s compulsory school attendance act,16

which required instruction equivalent to that in public

school, claiming it was unconstitutionally vague and in-

fringed upon their rights to the free exercise of religion.17

At the district court, the court found that the par-
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ents’ home instruction was “equivalent” to that received in

public schools.18   The court reviewed the attendance and

enrollment records and found the knowledge base of the

child to be satisfactory to that in public schools.19  The

court of appeals concurred and rejected the parents’ claims

for damages from various school and government offi-

cials.20

Federal District Court

In Scoma v. Chicago Board of Education,21  home-

school parents challenged the constitutionality of Illinois’

Compulsory Attendance Act,22  claiming the right to edu-

cate their children as they see fit and in accordance with the

family’s interest. The federal district court of the northern

district of Illinois rejected this claim, stating the parent’s

claim was a philosophical/personal choice and was not

constitutionally protected.23

State Role

Constitutional & Statutory Authority

Since the United States Constitution does not ad-

dress the concept of public or private education, its Tenth

Amendment dictates that state governments assume all

powers not specifically delegated to the federal govern-

ment or prohibited to the States.24

According to the Illinois Constitution, the state has

the authority to regulate education. Specifically, Article X

of the Illinois Constitution provides, in part,  “A funda-

mental goal of the People of the State is the educational

development of ALL persons to the limits of their capaci-

ties... (emphasis added).”25

Consequently, according to this constitutional pro-

vision, the State of Illinois has the authority to regulate the
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educational development of all public and private school

children, including those receiving home instruction.26

Interestingly, however, even though the Illinois General

Assembly has such constitutional authority, it has chosen

not to provide any statutory guidance or oversight regard-

ing home instruction.27

However, Illinois courts have ruled on other sec-

tions of the Illinois Compiled Statutes that have an impact

on home school instruction.

Illinois School Code28

The Illinois School Code has two frequently refer-

enced statutes that provide insight into the role of home

school instruction in Illinois. First, the Illinois Compul-

sory Attendance Act,29  provides, in part:

“Whoever has custody or control of any child

between the age of 7 and 16 SHALL cause such

child to attend some public school in the district

wherein the child resides..., provided, that the fol-

lowing children shall not be required to attend the

public schools:

1.  Any child attending a private or a paro-

chial school where children are taught the branches

of education (the same subjects as taught to public

school children of the same age and in the English

language).”

Even though not specifically mentioned in the Act,

the Illinois Supreme Court has interpreted home school

instruction to be considered within the parameters of a

“private school,” therefore considered an exception to the

compulsory attendance statute.30

The second statute within the Illinois School Code

relates to part-time attendance of students.31  Section 10-

20.24 of the Code states:
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“[Non-public school students may enroll] If there is

sufficient space in the public school desired to be

attended. Request for attendance in the following

school year must be submitted by the nonpublic

school principal to the public school before May 1.

Request may be made only to those public schools

located in the district where the child attending the

nonpublic school resides.”

In sum, this statute mandates that home school

parents (e.g., “school principal”) notify their local school

district of their interest in their child(ren) taking a course

during the following school  year. Upon receipt of request,

school administrators should acknowledge the request in

writing and notify the parents that they will be contacted

after the first day (or week) of the new school year. This

will insure that there is sufficient space for the public

school students. If space is available, then home school

students may attend. It should be noted that this statute

does not apply to driver education.

Educational Expenses Tax Credit

This statute was enacted in 1998 to amend the

Income Tax Act to provide that beginning with tax years

after December 31, 1999, a custodial parent of a qualified

student shall be allowed a tax credit equal to 25% (not more

than $500) of qualified educational expenses. Qualified

educational expenses are costs in excess of $250 for

tuition, books, and other fees. This Act applies to any

public or private school in Illinois.32

Administrative Regulations

Illinois State Board of Education

To date, the Illinois State Board of Education (State

Board) has not established any specific regulations regard-
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ing home instruction. This, however, should come as no

surprise since an administrative agency (e.g., the State

Board) cannot promulgate rules about a topic for which the

General Assembly has not given it statutory authority to

act.

The State Board, however, does have a Memoran-

dum of Understanding produced by its legal department

that describes the Illinois Compulsory Attendance Act,

answers frequently asked questions, and explains that

Illinois has no statutory or administrative regulation over

home school instruction. Interestingly enough, the memo-

randum references contact persons outside the State Board

if there are home school inquiries.

 Illinois High School Association

The IHSA has enacted a by-law that addresses

home schooled student eligibility.33  The by-law grants

interscholastic athletic eligibility to home school students

under the following circumstances:

(a) The home school work must be accepted by

their local school district board of education

and granted credit toward graduation by the

local high school;

(b) The local high school establishes a method of

monitoring the home school student’s weekly

academic performance in order to certify that

the student is passing a minimum of twenty

credit hours of high school work per week and

is meeting the minimum academic eligibility

standards for participation.

In sum, the IHSA will allow a home school student

to participate in IHSA-sponsored events if the school (1)

accepts and grants credit for home school work, (2) estab-

lishes a transcript record for the student, (3) would ulti-
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mately issue a graduation diploma for the student upon

completion of graduation requirements through the home

school curriculum it accepts, and (4) if the students’

parents are residents of the school district.

Judicial Opinions

The Illinois Supreme Court has only adjudicated

one case concerning home school instruction: People v.

Levisen.34   In Levisen, parents decided to home school

their child for religious reasons (Seventh Day Adventist).

The parents, who were convicted for violating the compul-

sory attendance law, claim the law is unconstitutional

because the State failed to show that home school instruc-

tion did not constitute a “private” school.35

The Supreme Court ruled that the goal of the

compulsory attendance law is that all children be educated,

not that they be educated in any particular manner or

place.36  Further, the meaning of “private school” includes

the place and nature of the instruction given. The Court

went on to add,

“The law is not made to punish those who provide

their children with instruction equal or superior to

that obtainable in the public schools. It is made for

the parent who fails or refuses to properly educate

his child.”37

The Court proceeded to offer the following regard-

ing “private” home instruction,

“Those who prefer this method as a substitute for

attendance at the public school have the burden of

showing that they have in good faith provided an

adequate course of instruction in the prescribed

branches of learning. This burden is not satisfied if

the evidence fails to show a type of instruction and

discipline having the required quality and charac-
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ter. No parent can be said to have a right to deprive

his child of educational advantages at least com-

mensurate with the standards prescribed for the

public schools....”38

Subsequent Illinois case law has interpreted Levisen

to require the following minimal components to be consid-

ered a legitimate home school/private school:

 (1) teacher competency (however, no teaching

certificate is necessary); (2) the required “branches

of learning” are taught; and (3) the child receives an

education at least equivalent to public schooling

(this has been clarified to mean 180 days for five

hours a day).39

County/Local Role

Regional Office of Education

The Regional Office of Education has no formal

authority to regulate home school instruction. Some Re-

gional Offices do have optional forms that home school

parents can fill out to assure students are home schooled

and not considered truant.

Local School District

Local school districts have no formal authority to

regulate home schooling. It is appropriate, however, as a

matter of practicality, for school districts to adopt the

following policies:

(1) Disenrollment Policy: This policy would apply

to those students leaving public school for home instruc-

tion. Once a student is enrolled in public school, there is a

proper method to leave the district. This policy, though

controversial, would alleviate the school from the respon-

sibility of insuring that a student is not truant. However,
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districts cannot force a parent(s) to justify their decision to

home school.

(2) Course Credit: This policy would apply to those

home school students wishing to return to public school.

Each district should have a policy that clearly states: (a)

that students will be evaluated to determine their grade

level placement at the school, (b) the criteria used for

assessing grade level placement, and that the district has

sole responsibility for this determination; and (c) whether

there is a minimum number of credit hours that a student

must earn at the public school to be eligible for graduation.

SPECIFIC TOPICS OF LEGAL INTEREST

REGARDING HOME SCHOOL INSTRUCTION

Constitutional Right to Direct Child’s Education

Parents have a right to seek a reasonable alternative

to public education for their children. However, the right

to direct a child’s education is not without limits. Parents

do not have a constitutional right to control each and every

aspect of their children’s education and oust the state’s

authority over that subject.40   For example, the Eighth

Circuit Court of Appeals upheld the right to subject home

schooled children to standardized testing to assess the

quality of education the child is receiving, even over

parental objections.41

Free Exercise of Religion

Inhibition of the free exercise of religion is by far

the most often utilized legal challenge in home school

cases. To successfully allege a violation of the constitu-

tional mandates established by the free exercise clause of

the First Amendment, most courts cite four elements that
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must be established as the United States Supreme Court

described in Yoder:42  (1) a sincerely held religious belief,

(2) the free exercise of religion is burdened by the chal-

lenged government action,  (3) whether the government

action is justified by a compelling state interest; and if so

(4) has the government shown that it is using the least

restrictive means to achieve that compelling interest .43

The court in Murphy v. State of Arkansas44  applied

the four-pronged Yoder test, when it was asked to review

the validity of the Arkansas Home School Act. The Act

provides that home school students must take a test. If the

score is poor, then the student must be placed in a public,

private or parochial school. The parents can pick the test

and monitor them taking it; however, the state interprets

the results.45

Using the traditional Yoder analysis, the court looked

at the least restrictive means to accomplish the state’s goal.

The court determined that the test was the state’s only

safeguard to ensure quality education for home schoolers.46

Divorce/Custody Cases

In 1994, an Illinois appellate court ruled on a child

custody case where the residential parent wanted to home

school a child, while the non-resident parent wanted the

court to return the child to public school.47  Specifically, the

divorced mother had custody of the minor daughter. After

reaching school age, mother had the daughter in public

school until third grade, at which time she removed the

daughter from public school for purposes of home school-

ing. The father filed for a change of custody, claiming

endangerment of the child’s emotional well-being.48

The appellate court held that Illinois statute pro-

vides that the custodial parent determines the type of

education the child will receive. However, removing the
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child from school and initiating home school was consid-

ered a “change in circumstances” for purposes of Illinois

Marriage and Dissolution of Marriage Act49  regarding

custody.50  Nonetheless, the primary focus for the court is

the “interest of the child.”51

Truancy

According to the Illinois School Code, a “truant” is

defined as a “child subject to compulsory school atten-

dance and who is absent without valid cause from such

attendance for a school day or portion thereof.”52

The School Code goes on to require the secretary of

the local board of education to prepare a list every quarter

to be sent to the regional superintendent of education

listing those pupils who have withdrawn or who have left

school and have been removed from the regular attendance

rolls.53

In People v. Harrell,54  parents were prosecuted for

failure to send their children to school. The parents claimed

they were attempting to start a private school. An Illinois

appellate court stated that the parents kept their children

out of public school before an adequate private school was

in existence (e.g., private school was disorganized, inex-

perienced teachers, no uniformity of instruction).55

Home Visits

School personnel in Illinois cannot make home

visits for purposes of monitoring home school instruction

without court order or by invitation.

Teacher Qualification

The Illinois Supreme Court in Levisen56  said that a

home school teacher must be competent. However, there

are no statutory specifications that describe this qualifica-

tion.
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Work Release

According to the Illinois School Code, before be-

ing allowed to work during the traditional school day, all

students (including home schooled students) and their

parents must seek the permission of either the regional

superintendent of schools or their local public school

district superintendent.57

Curriculum

Home school children must minimally have the

following “branches of learning” as described in 26-1 of

the School Code: language arts, mathematics, biological/

physical sciences, social sciences, fine arts, physical de-

velopment, and art. However, in attempting to meet these

curricular guidelines, there is no requirement that school

districts supply curricular materials (e.g., textbooks, ex-

aminations) to home school instructors; however, admin-

istrators may certainly do so if they wish.

Special Education

Public schools must provide home school students

the same special education services that are provided to

any other private school student. The parents, however, are

usually required to bring the student to the school or

cooperative. School districts may find it difficult to be

made aware of or monitor the special needs of home

schooled students.

Conclusion: Where Do We Go From Here?

The State of Illinois has the constitutional authority

to enact statutory law regulating home school instruction.

Illinois is one of the few that have absolutely no regulation

of this growing, alternative form of education. Regula-
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tions in other states include standardized tests, in-home

visits, parent (teacher) certification, notice of intent to

home school, and daily record keeping.  Nonetheless, until

some clear guidelines are established, Illinois school dis-

tricts will continue to struggle with legal issues posed by

home school instruction.
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A MORE CLEAR PICTURE OF LIABILITY; A STILL

CLOUDY PICTURE OF THE INTERACTION BE-

TWEEN THE ILLINOIS SCHOOL CODE AND

OTHER STATE STATUTES

An Update of “A Cloudy Question of Liability” from the

Summer, 1999 issue of the Illinois State School Law

Quarterly

Jason P. Klein, M.S. Ed.

In the Summer, 1999 issue of the Illinois State School

Law Quarterly, a case study was presented about a 17 year-old

boy who was a student at a high school in Chicago’s Northern

Suburbs.1  The boy had previously had back surgery when, in

February, 1995 a substitute teacher required him to play a game

called water basketball. Water basketball proved to be a contact

sport in the swimming pool, and the young man further injured

his back. The boy’s family filed suit against the high school

claiming that he would not have been injured had the high

school not been negligent in allowing him to play in the first

place. After a series of decisions and ensuing appeals, the case

finally came before the Illinois Supreme Court. The Illinois

Supreme Court ultimately decided the case in May, 1998 after

reconciling what they considered to be somewhat contradictory

language related to Tort immunity in the Illinois School Code2

and in the Tort Immunity Act.3  In this case, the Illinois Supreme

Court paid deference to the Tort Immunity Act when it found

that schools are immune even from willful and wanton miscon-

duct.4

The article5  then goes on to lay out the implications of

 this decision for school administrators. The article suggested

that the decision was favorable for school districts in enhancing

protection of the district and its employees from negligence.
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The article went on to remind administrators that public schools

do work with children and their general welfare should be of the

utmost importance. As such, even with increased immunity,

school administrators were advised to continue to find ways to

help their schools avoid such situations in the first place.

While the general advice provided in the article holds

true, there was an oversight as to an important change in the

statute itself. Marcy Dutton, of the Illinois Association of

School Administrators, pointed out the important amendment

that refined the Tort Immunity Act to coincide in its written

intent with the Illinois School Code. As of December 4, 1998,

the Tort Immunity Act was amended so that Local Govern-

ments, which include school districts, and their employees can

be held liable if they are found guilty of willful and wanton

misconduct.6  School districts should, of course, guard against

willful and wanton misconduct for a host of ethical reasons in

addition to the law.

At the same time, it is important to, again, note that the

implicit result of this case as mentioned in the article7  must

remain a valid concern for school administrators. That implicit

result was that “laws not contained in the School Code may

prove more important than those laws in the School Code.”8

This puts school administrators in the necessary position of

wearing a second hat as a lawyer. This is a role for which they

have neither the time nor the training. Nonetheless, educators

should recognize that when this case was originally decided in

May, 1998 the Illinois Supreme Court chose the language of the

Tort Immunity Act9  over the language of the Illinois School

Code.10  In light of the legislature’s move later in the year11 , the

Illinois Supreme Court clearly chose the statute that was

contrary to the legislature’s intent.
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7 Jason P. Klein, A Cloudy Question of Liability, 19

Illinois School Law Quarterly, 153-55 (1999).

8 Jason P. Klein, A Cloudy Question of Liability, 19
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TAXES AND THE CONTINUING

ROCKFORD DESEGREGATION CRISIS

In re Consolidated Objections to Tax Levies of School

District No. 205 for the Years 1991 through 1996

No. 2-98-0706 (August 18, 1999)

Jason P. Klein, M.S. Ed.

Facts of the Case

Throughout the past decade, the City of Rockford and

the Rockford Public School System have been embroiled in a

bitter desegregation battle. An organization called People Who

Care has led the fight both in court and through the media to

bring equity to all students at all schools throughout Rockford.

In March, 1994 the school district was ordered to “eliminate all

vestiges of discriminating against black and Hispanic stu-

dents.” In the aftermath of this directive, another judge ordered

District 205 to implement “system-wide remedies.” To de-

velop and support these new programs, repair old schools, and

generally improve life for these students at school, the Rock-

ford School District raised funds by levying new taxes and

bonds as they believed the Tort Immunity Act1  allowed them

to.

People had filed objections to these taxes since 1991 on

the grounds that the Tort Immunity Act did not allow for the

Rockford School District to levy new taxes or bonds to pay for

the reforms required by the court’s previous decisions. Prior to

this appeal, initial judgement had been given to People Who

Care and those objecting the tax increases. The court held “that

the Act2  was improperly used to pay for remedial measures

implemented under the…order.”3  The Illinois Second District

Appellate Court was faced with three legal questions in this

case as a result of the way in which the case had been presented
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to the court. The court, though, would redefine these three

questions as one major underlying question.

Analysis of the Case

The court stated that its focus would be to determine

“whether the equitable and declaratory relief realized in this

case constituted ‘compensatory damages’ under the Act so that

the district may levy taxes under the Act to pay for the court-

ordered remedial measures.”4  Before addressing the issue at

hand, the court expounds upon an important premise that stems

from the Illinois Constitution of 1970. This is “the basic rule in

Illinois...that units of local government are subject to tort

liability on the same basis as private tortfeasors unless the

General Assembly, though valid legislation, imposes condi-

tions on that liability.”5  From this point, the court shifts its

focus to addressing each of the major arguments of School

District 205.

First, the court determined that when People Who Care

originally convinced the court to order School District 205 to

change their discriminatory practice, it was “declaratory and

injunctive relief only.” The district had levied the new taxes and

bonds to pay for “future compliance,” and this is not covered by

the Act. Expenses for “future compliance” go beyond the scope

of “declaratory and injunctive relief only.” The court, then,

declared that the Tort Immunity Act is not applicable to this

situation.6

School District 205 did not give up, though, on the fact

that it had relied upon the Tort Immunity Act as the basis for

levying new taxes and issuing new bonds. Rather, citing a

previous case, it argued “that the term ‘damages,’ given its

‘plain, ordinary, and popular meaning,’ connotes money one

must expend to remedy an injury for which he or she is

responsible.”7  The court did not accept this argument. It de-

cided that the case on which the argument was based, Outboard
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Marine Corp. v. Liberty Mutual Insurance Co.,  was an alto-

gether different situation. The court in that decision applied its

rule only “under the facts of [the] case,”8  meaning that the

decision is not applicable beyond that specific set of circum-

stances.

The court went on to further discuss the point of

compensatory damages. The court defines compensatory dam-

ages, in part, by saying that there is “some definite amount due,

so that all parties will know when compliance is complete.”9  In

this case, no one knows when compliance will be complete, and

it is likely that the determination of complete compliance will

require a court decision. Additionally, no individual citizen is

going to benefit from this exploitation of the Tort Immunity

Act. In this case, the school district is attempting to use the Act

to enable it to raise the funds necessary to carry out the reforms

that have been mandated.

Rockford School District 205 continues its arguments

by presenting a creative use of the legislative record. The school

district points out that there have been a number of bills

proposed in the legislature to fund projects that are a result of

court injunctions. These bills have been repeatedly voted down,

most recently in the Spring, 1999 session of the Illinois General

Assembly.  The school district tried to use failed bills as a

supporting argument. The court, in fact, examined those same

situations and concluded that the fact these bills have failed is

further proof that funding these reforms through the Tort

Immunity Act is contrary to the spirit of this law.

Along these same lines of argument, School District

205 cited a bill that has recently passed through the Illinois

General Assembly.10  This bill would provide districts the

opportunity to invoke new taxes in the case of a tort liability

expense. This bill, though, had not been signed into law as of

August 18, 1999. As such, it is irrelevant to the case. The courts

can consider the legislative record, but a bill that has passed the
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General Assembly, yet remains unsigned by the Governor, is

still just a bill. The system of checks and balances that is part

and parcel to the American Republic prevents this bill from

carrying any great weight at this juncture because it has only

cleared the hurdle of the legislative branch.

There were two more arguments used by the school

district that are, in effect, legally hypothetical. Hypothetical

arguments, generally, do not stand up well in court, and these

would prove no different. The first was that the federal courts

may decide this case in favor of School District 205,11 and as a

result, it is in the public interest for the Illinois State Appellate

Court System to expedite matters by making the same decision

that the federal courts would make. The Illinois Second District

Court responded with the somewhat obvious retort that it must

consider the laws of the State of Illinois. This court is not

responsible for anything that happens in federal court. Addi-

tionally, its decision is based upon “the language of the statute

and the long-standing interpretation by the Illinois judiciary.”12

The other federal consideration that the school district asked

the court to consider was another federal decision. In this case,

the court did acknowledge that the decisions of federal courts,

in relation to Illinois law, “are persuasive.”13  The court was

bold enough to continue by asserting that the federal cases

under consideration run in opposition to the related Illinois

cases. Not only are the decisions in the federal and state courts

different, but this court believes that the Illinois courts made the

correct decisions.

In the end, the court found in favor of People Who Care

and those who objected to the taxes. This finding was based

upon the notion that the school district could not impose new

taxes or issue new bonds under the Tort Immunity Act to fund

programs mandated by the court. In its closing comment, the

courts make a very important point in noting that there are other

ways of funding these programs within the district, and if more
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funds are need, there are the legally acceptable methods of

raising funds such as through referenda.

Implications for School Administrators

The situation in Rockford School District 205 is an

extreme situation, though there are other school districts in

Illinois that are likely segregated in much the same way as

District 205. Those districts have not faced the decade-long

demands of a constituent group who is simply serving as

watchdogs to ensure the district is in compliance with their

notions of the landmark case, Brown v. Board of Ed. of Topeka,

Kansas. One must remember in considering school law related

to segregation that it is certainly murky water. The decision in

Brown led to a variety of similar, though slightly different

decisions, in court rulings throughout the country over a period

that spanned decades. Additionally, there are a host of challeng-

ing ethical issues tied to the topic of segregation, as well as to

the related topic of busing. For example, if people choose to live

where they do, is it ethical to move their children to another

school to attend school? What is the cost, and not simply the

monetary cost, of busing? What is the cost of segregation in

schools? These are important questions that have not yet been

answered in Illinois or across the country. A simple tour of

schools across the state will show that schools have varying

levels of racial, ethnic, and socioeconomic diversity for a host

of reasons.

With that said, this case did not discuss the topic of the

desegregation of the Rockford Public School System. Rather,

this case was a case about whether or not the school district

could levy new taxes based on the Tort Immunity Act. The court

has decided that they cannot. This, of course, may be appealed.

School administrators, particularly superintendents and chief

school business officials, must take note of this decision.

Should they find their school district in the unfortunate situa-
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tion of meeting a court’s requirements, the school district must

be very clear for what it can and cannot raise new revenue. This

also calls for prudent annual budgeting with a well-endowed

tort fund to prevent a situation from destroying a school

district’s financial well being. The impacts of that will, in the

end, be felt in the classroom by teachers and students. Of

course, the best way to avoid these financial concerns is to

avoid such situations altogether. Building administrators must

be well trained about negligence and kept up-to-date on impor-

tant legal issues. Additionally, staff members should regularly

discuss both their concerns related to school law as well as also

being kept educated on the latest trends in school law.

This case, thankfully, does not have many implications

for the day-to-day existence of most school administrators. At

the same time, the desegregation crisis in Rockford during the

past decade is important to think about because it raises

important ethical issues that have not died during the last forty-

five years. Nonetheless, this case presents an important area of

school law and school finance that may be poised for change as

a result of legislative maneuvering and the ensuing re-interpre-

tation of law by the courts.

Endnotes

1 Tort Immunity Act, 745 ILCS 10/1-101 et seq. (West

1994)

2 “the Act” refers to the previously mentioned Tort

Immunity Act. The Tort Immunity Act includes a provision in

Section 9-102 that allows school districts to levy additional

taxes to cover compensatory damages resulting from tort. This

would prove to be an important point in the rationale of the

court.
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3 In re Consolidated Objections to Tax Levies of School

District No. 205 for the years 1991 through 1996, No. 2-98-

0706 (August 18, 1999) at pg. 1

4 In re Consolidated Objections to Tax Levies of School

District No. 205 for the years 1991 through 1996, No. 2-98-

0706 (August 18, 1999) at pg. 2

5 In this instance, the court actually cites Harinek v. 161

North Clark Street, Ltd. Partnership for this rationale. In re

Consolidated Objections to Tax Levies of School District No.

205 for the years 1991 through 1996, No. 2-98-0706 (August

18, 1999) at pg. 3

6 In re Consolidated Objections to Tax Levies of School

District No. 205 for the years 1991 through 1996, No. 2-98-

0706 (August 18, 1999) at pg. 3

7 Rockford School District used the decision in Out-

board Marine Corp. v. Liberty Mutual Insurance Co. (154 Ill.

2d. 90 (1992)) as the foundation for this argument. In re

Consolidated Objections to Tax Levies of School District No.

205 for the years 1991 through 1996, No. 2-98-0706 (August

18, 1999) at pg. 3

8 Outboard Marine Corp. v. Liberty Mutual Insurance

Co., 154 Ill. 2d. 90 (1992)

9 In re Consolidated Objections to Tax Levies of School

District No. 205 for the years 1991 through 1996, No. 2-98-

0706 (August 18, 1999) at pg. 4

10 S.B. 941, 91 Ill. Gen. Assem. (1999).
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11 School District 205 cites the case of Missouri v.

Jenkins, 495 U.S. 33, 109 L. Ed. 2d 31, 110 S. Ct. 1651 (1990).

12 In re Consolidated Objections to Tax Levies of

School District No. 205 for the years 1991 through 1996, No.

2-98-0706 (August 18, 1999) at pg. 5

13 In re Consolidated Objections to Tax Levies of

School District No. 205 for the years 1991 through 1996, No.

2-98-0706 (August 18, 1999) at pg. 5
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THE BEST INTERESTS OF THE CHILD:

PROVIDING A FREE AND APPROPRIATE PUBLIC

EDUCATION IN THE LEAST RESTRICTIVE

ENVIRONMENT

Board of Education of LaGrange School District #105 v.

Illinois State Board of Education, et. al.

No. 98 C 2973 (July 29, 1999)

Jason P. Klein, M.S. Ed.

Facts of the Case

Ryan was born in January, 1994 with Downs Syn-

drome. When Ryan was two years old, his parents enrolled him

in a private pre-school, and when Ryan was three years old, his

parents asked the school district to evaluate Ryan for appropri-

ate special education services. LaGrange School District #105

found Ryan eligible for special education services and, at the

Multi-Disciplinary Conference (MDC), recommended a pro-

gram for students with disabilities in another school district.

Ryan’s parents rejected this recommendation at two different

Individualized Education Program (IEP) meetings. They asked

instead for the creation of a program within the LaGrange

School District that would mainstream students with disabili-

ties with other students in the same classroom.

The following month, a third IEP meeting was held. At

this meeting, the school district recommended a different

program, called Project IDEAL. This program was designed for

students who were academically at-risk. As a result, the stu-

dents in this program were not necessarily students with dis-

abilities. Ryan’s parents visited Project IDEAL and rejected it

as well. They asked for a due process hearing.

There are actually two types of due process hearings,

Level I and Level II hearings. At the Level I hearing, the hearing
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officer decided that Project IDEAL was an appropriate place-

ment for Ryan. This hearing officer also decided that the school

district must reimburse the cost of Ryan’s pre-school tuition

from the time of the initial IEP meeting in January until the

meeting in March when the district recommended Project

IDEAL. Neither side was happy with this decision. Ryan’s

parents did not agree that Project IDEAL was an appropriate

place for their son. The school district did not believe that it

should have to pay Ryan’s private pre-school tuition for the

intervening two-month period. Both sides appealed the deci-

sion for a Level II hearing.

In the Level II hearing, the hearing officer decided that

neither of the school district’s recommendations was appropri-

ate. The hearing officer did not believe that either of these

programs would place Ryan in the least restrictive environ-

ment.1  The Level II hearing officer also decided that the school

district would reimburse Ryan’s parents for the tuition costs at

the pre-school. These decisions did not sit well with the

LaGrange School District. The LaGrange School District filed

suit against Ryan and the Illinois State Board of Education in

federal court as they are permitted to do by law following the

Level I and Level II hearings.

Analysis of the Case

In considering this case, the court first reviews some

very basic and important legal facts regarding special educa-

tion. The court acknowledges that the least restrictive environ-

ment leads to the practice of mainstreaming.2  The court goes on

to note, very clearly, that, in most cases, special education

students are expected to be educated with their peers. “A child

may be removed from a regular educational environment only

when the nature or severity of that child’s disability is such that

education in regular classes with the use of supplementary aids

and services cannot be achieved satisfactorily.”3
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While this is the overriding principle of special educa-

tion, the court also notes that the legislation has provided an

outlet for school districts such that they are not burdened with

the creation of entire programs for a single student. There are

alternative placements for special education students who have

disabilities that require an environment which is more restric-

tive than the mainstreamed classroom. If a school district does

not have an existing program which fits the alternative place-

ment needs of a special education student, the school district

can:

“(1) Provide opportunities for participation (even part

time) of preschool children with disabilities in other

preschool programs operated by public agencies

(such as Head Start);

(2) Place children with disabilities in private school

programs for nondisabled preschool children or

private preschool programs that integrate children

with disabilities and nondisabled children; and

(3) Locate classes for preschool children with disabili-

ties in regular elementary schools.”4

The arguments of the case focused on these alternatives.

School District 105 argued that its recommendations fit

these requirements of the law. Ryan’s parents argued that the

programs being offered as alternatives did not fit Ryan’s

individual needs. These provisions of the law presuppose that

any alternative placements which are offered by a school

district are offered because they meet the needs of the particular

student. If the student’s needs are not met by a particular

program, that program is not an alternative for that student. The

court, like the Level II hearing officer, sided with Ryan under

the notion that the private pre-school program in which he was

enrolled was the least restrictive environment for him. Thus,

the school district would be required to pay as per the second

statement above.
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In requiring the school district to pay, the court also

admonishes the fiscal responsibility of the school district in this

situation. The monthly tuition of Ryan’s private pre-school

program is only $75. The court notes that this is far less than the

amount that the district has spent in attorney’s fees during the

years that this case went from the initial due process hearings

to the Federal Appellate Court.5

Implications for School Administrators

This case should be placed in a prominent position in

the office of every school administrator. The court in this case

reminds schools that their legal requirement, particularly for

special education students, is to consider the needs of the

individual child when making decisions. Besides the obvious

legal and ethical reasons to put the needs of children first, this

case isolates a number of important points for administrators to

consider when faced with a similar situation.

As the courts pointed out, financial costs can quickly

grow out of control. A school district, as a public entity, has a

responsibility to its students and the taxpayers of its community

to spend its very limited funds wisely. It is important that school

administrators consider whether or not the financial costs of a

legal battle are worth the possible end results. Administrators

must consider how else such funds could be better spent before

pursuing legal action.

In recent years, school administrators have become

increasingly aware of developing strong partnerships with

parents and community members in support of their schools,

districts, and public education. When parents and school offi-

cials do not agree on an IEP and a case goes to due process,

animosity often builds very quickly between both sides. This

does put school administrators in the difficult position of

knowing when and how to compromise with parents. The IEP

process gives parents the right to impact the decisions that
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effect their child’s education. In light of this, it is important that

administrators frame parents as partners. Administrators must

attempt to solve problems with parents before the situation

escalates to mudslinging in the Federal Courts.

Most parental issues and legal problems can be avoided

if the school truly focuses on the best interests of the child. It is

important that the school can demonstrate, in court, that it

considered the child’s needs throughout the processes of devel-

oping and implementing an IEP. Additionally, expensive legal

battles and troublesome disputes with parents are not likely to

be an issue if the school does show how it is meeting the needs

of the individual student in question. Finally, in this case, the

courts have shown that each IEP needs to be individualized.

With the hectic schedules and tremendous responsibilities of

school teachers and administrators, it is important that students

are not simply categorized. This law clearly implies that stu-

dents are not to be thought of as round pegs or square pegs or

triangular pegs to be fit into various shaped holes. Rather, this

law says that there are an infinite variety of pegs, and the vast

majority of these pegs will all be thrown into the same bucket

where they will be educated together.

Endnotes

1 The Least restrictive environment is a term which

comes from law, specifically, 20 U.S.C. sec. 412; 34 C.F.R. sec.

330.550-556. This facet of special education law has also had

major implications for instructional best practices in the area of

special education. It is the driving legal force behind the

instructional practice of mainstreaming. Mainstreaming is

when special education students are instructed alongside their

regular education classmates in the regular classroom. In

mainstreamed situations, a regular education teacher or a

special education teacher may be the primary classroom in-
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structor. Increasingly, special education and regular education

teachers are team teaching mainstreamed classes, thereby im-

proving instruction for all students.

2 Board of Education of LaGrange School District #105

v. Illinois State Board of Education, et. al. (No. 98 C 2973 (July

29, 1999))

3 Board of Education of LaGrange School District #105

v. Illinois State Board of Education, et. al. (No. 98 C 2973 (July

29, 1999))

4 34 C.F.R. 300.550-556

5 Board of Education of LaGrange School District #105

v. Illinois State Board of Education, et. al. (No. 98 C 2973 (July

29, 1999))

Jason P. Klein is a doctoral candidate in the Department of

Educational Administration and Foundations at Illinois

State University and Associate Editor of Illinois State

University's School Law Quarterly.
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