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The First Amendment and Religious Discrimination:
WhoWon? W hat Precedents Emer ged?

Ronad T. Hyman
Rutgers University
New Brunswick, NJ

INTRODUCTION

Teacher evaluation is a perennial source of conflict in education.
Conflict often leadsto disputes which often lead to court casesin order to
resolve those disputes legally and formally. The dispute between Cowan
and her school district led to a court case that raised issues concerning
community religiousbeliefs, supervisory integrity and consistency, teacher
free speech, the board of education’s justification for nonrenewal of the
teacher’s employment contract, reinstatement as a court-dictated relief
after ajury verdict in favor of theteacher, and the law’ s prohibition against
religious discrimination. It is to these matters we turn our attention in
exploring the case of Cowan v. Strafford R-VI School District' and then
some related cases.

The sections below on facts, complaints, claims, and the district
court’s proceedings will be lengthier than usual for two related reasons.
First, in what has already been published by the courts and commentators
on Cowan these sections have been shortchanged considerably, primarily
because the material on these sectionsis not easily or readily accessible.
Nevertheless, the content of these sectionsis central to the complexity of
the case. Second, because there is much to comment on regarding the
issues raised by this complex case, asolid foundation is necessary so that
the reader can understand what evoked the pointsthat will be madein the
commentary and conclusion sections.

At the outset | aert the reader that this case focuses substan-
tively ontwoissues essential to our public schools: the protection of class-
room speech of teachers; and the protection of statutory civil rights, spe-
cifically the right to be free from religious discrimination. As the case
progressed through the federal district court and then the federal appellate
court, the focus switched to procedural rules and the appropriate remedy
for afavorable verdict.

Thereader should keep this point in mind and consider the conse-
quences of the loss of the original focus. In the conclusion section at the
end of this paper | shall comment on the unfortunate legal consequences
for future cases dealing with similar substantive issues. Based on this
introduction it should be obviousthat | believe that Cowan deserves atten-
tion from lawyers and educators.
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. FACTS?

The Strafford School District is located about ten miles east of the city of
Springfield, in southwest Missouri. The district has one elementary school, one
middle school, and one high school located on one campus. It employs about 75
teachers. Ledie Cowan began teaching at Strafford in the fall of 1990 as a proba-
tionary second grade teacher. Superintendent James Tice had hired Cowan after
she successfully worked in the district’'s summer school. In Cowan’s first year,
Lucille Cogdill, the elementary school principal, observed Cowan twice and filed
completed Formative Observation forms. She also filed a Summative Evaluation
Report in mid-March of 1991.

Onthefirst Formativeform dated September 27,1990, Cogdill wrote, “ Com-
petent knowledgew/creativeideasfor maotivation,” “ Good verbal & nonverbal com-
munication—clear directions,” and other positive remarks. Cogdill finished the
form with the comment, “Good Soc. St. lesson incorporating effective teaching
strategies. | enjoyed seeing students excited w/Soc. St.” On the second Forma-
tiveform dated March 15, 1991, Cogdill wrote, “ Teacher maintained learning envi-
ronment conduciveto Ing [abbr. for learning]; anticipated distractions, and dealt w/
them,” “Teacher interacted with students in friendly and respectful manner,”
“Teacher had lesson plans and was prepared for lesson,” and other positive re-
marks. Cogdill finished her report with the comment, “Good reading lesson—
Involved the students.”

On her positive Summative Evaluation Report on Cowan for the 1990-
1991 school year dated March 20, 1991, Cogdill ended with the comment, “Ledieis
learning effective teaching strategies, Mrs. [name unclear] is her men-
tor.” By what she circled on that form Cogdill indicated that she rated Cowan at
“Performance Expectation” on all of Strafford’s 19 performance categories.

The Strafford Board of Education (BOE) renewed Cowan’s contract for a
second year, 1991-1992. Again, Principal Cogdill observed Cowan twice and filed
completed Formative Observation forms. On thefirst form dated March 31, 1992
Cogdill wrote, “ Classroom conduciveto learning,” “ Teacher and students interact
in mutually respectful manner,” “ Teacher walked around room to assureindividual
understanding,” and other positive comments.

On the second observation form dated April 24, 1992 Cogdill checked off
each of the eight characteristics listed under the heading Instructional Process
Characteristics, thereby indicating that Cowan had met them all. Cogdill alsowraote,
“Good verbal communication,” Classroom organized in manner conduciveto Ing
[learning],” Good lesson on following directions,” and other positive comments.
On the Summative Evaluation Report for the 1991-92 year Cogdill again rated
Cowan as meeting Performance Expectationsin all 19 of the listed Performance
Area categories for the Instructional Process, Classroom management, |nterper-
sonal Relationships, and Professional Responsibilities.

On March 30, 1992, the BOE unanimously voted to renew Cowan’s con-
tract for a third year to begin in September, 1992. Then, on the last day of her
second school year, in May 1992, Cowan sent a letter home with her students,
congratul ating the students for compl eting the second grade and making reference
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to a “magic rock,” which she attached to the letter. Cowan had sent the same
letter the prior year, also on the last day of school and also addressed to her stu-
dents. The schoolsdistrict did not receive any complaints at that time. The letter
read:
Dear Second Grader,
You have completed second grade. Because you have worked so hard,
you deserve something special and unique; just like you! That some-
thing special is your very own magic rock.
The magic rock you have, will always let you know that you can do
anything you set your mind to. To make your rock work, close you
[sic] eyes, rub it and say to yourself three times, “1 am a special and
terrific person, with talents of my own!” Before you put your rock
away, think of three good things about yourself. After you have put
your rock away, you will know that the magic has worked.

Cowan gave the letters with the “magic rocks’ to her students to encour-
agethemto do well over the summer. Shetestified that she “thought it would be a
good motivation for them at the end of the school year.” Cogdill testified that she
viewed the Magic Rock Letter as a “method to boost self-esteem.”

During the summer Sara Lynn Campbell, whose daughter had been in
Cowan’s second-grade class during the 1991-92 school year, spoke with Cogdill
about the Magic Rock Letter to indicate that the letter was contrary to Campbell’s
Christian beliefs. Campbell said, “[The letter] would indicate that there was some
supernatural power in arock. And we don't believe in supernatural powers in
rocks.” Two other parents also complained about the letter.

Sara Campbell showed the letter to her father, Reverend Frank Stark, the
former pastor of the First Baptist Church of Strafford. Stark met with Cogdill to
express hisdispleasure with the letters because it conflicted with hisreligiousfaith
and to notify her about a forthcoming seminar on New Age beliefs and practices.
The seminar, sponsored by the Greene County Baptist Association, was organized
to focus on the alleged infiltration of New Ageism into public schools. Stark also
spoke with Reverend K eith Vawter, then current pastor of the First Baptist Church
and Superintendent Tice's pastor. Vawter told his congregation that New Age was
a “verifiable concern that they should have, that “we had ateacher in our school
system teaching New Ageto the students,” and that the “teacher [Cowan] dressed
up as a Gypsy and passed out magic rocks to the students.” (Cowan had dressed
up on Halloween as a gypsy but had not done so at any other time.) Vawter also
spoke to Tice about the letter.

On August 13, 1992, after learning about Cowan’'s Magic Rock Letter
from the parents and seeing a copy of it,> Cogdill for the first time (according to
Cowan’stestimony) told Cowan that Cogdill had concerns about Cowan'’s perfor-
mance as ateacher. Cogdill referred to the Magic Rock Letter and the students
performances on the Missouri Mastery Achievement Test (MMAT). On the next
day Cogdill told Cowan to “avoid any ‘magical’ ideas’ in her teaching. Cogdill
criticized Cowan'’s lesson plans and requested Cowan to focus on her “teaching
objectives and be sure that her lesson plans reflect a planned procedure.”
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Cowaninitiated that August 13 meeting to find out why astudent had been “moved
out of her room.” Cowan also initiated the next day’s conference in order to
pursue further the previous pointsraised by Cogdill. Inher note sheet from thefirst
day’smeeting onAugust 13, Cogdill wrote that she spoke about “the fact that 2/3 of
all subtests on her students’ achievement tests showed a decrease from the previ-
ousyear.” (Cogdill later acknowledged that she had not looked at these test scores
until the summer of 1992 even though they were availableto her in May of 1991.)
In her notes for August 14, Cogdill wrote, “I assured her that | would be positive
and that | feel my job isto keep her informed of any problems.... | told her | would
help her thisyearinal of these” [that is, al of theitemsmentioned earlier: avoiding
magical ideas; focusing on teaching obj ectives; and being surethat her lesson plans
reflect a planned procedure].

Superintendent Tice initialed and dated each day’s note sheet at Cogdill’'s
request when Tice and Cogdill conferred several days later (August 17, 1992) to
discuss the entire matter concerning Cowan. Afterwards, Tice informed the BOE
about the Magic Rock Letter issue.

On August 28 Cogdill prepared and gave to Cowan two “job targets,” or
notices of deficiency, in regard to the major area of “Instructional Process.” On a
Job Target Sheet under the subheading of “Improvement Objective(s)” Cogdill
wrote “ 1. Prepare lessons designed to achieve state and local objectives; 2. Com-
municate |earning objectivesto students.”

On a second Job Target Sheet, dated August 29,1992, in regard to the
major area of “Interpersona Relationships’ under the subheading “Improvement
Objective(s)” Cogdill wrote, “ 1. Provides[sic] aclimate which opens up communi-
cation between teacher and parent; 2. Initiates [sic] communication with parents
when appropriate.” Thetarget date for completion of all four job target objectives
wasApril 1993. Cogdill wrote that she would help Cowan achieve the objectives.
As directed by the BOE, Cogdill had chosen these two major areas and their four
objectives to be of highest priority for Cowan's renewal for the third year of em-
ployment. Cogdill had recently rated the two major ares as satisfactory on Cowan’'s
Summative Evaluation Report dated April 28,1992. She had given the same evalu-
ation the prior year.

Cowan didinitiate some parental activities pursuant to the Job Target Sheets
that were prepared for her. However, Cowan later testified that Cogdill did not
even attend two parent conferences initiated by Cowan, as Cogdill had promised
shewould according to the Job Target Sheet signed by both Cogdill and Cowan and
dated August 29, 1992. Nor did Cogdill “monitor plans and observe teaching tech-
niques on aweekly basis,” as Cogdill had promised on the first Job Target Sheet
signed by both Cowan and Cogdill. Cowan later testified at the jury trial that
Cogdill only observed her threetimes during her last year, on November 24, Janu-
ary 26, and March 23. Cowan also testified that shewrote aformal letter to Cogdill
in October 1992 requesting feedback but did not obtain aresponse from Cogdill.

At the teachers’ meeting at the start of the 1992-93 school year Cogdill
told her teachers “to refrain from using words like magic or anything that would
make people feel that [the teachers] were involved with New Age in the class-
room.” She said that she would attend a seminar on New Age “so that we don’t
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have any misconceptions about what our school believes.” She did attend the
seminar, which Reverend Frank Stark had mentioned to her previously inthe spring
when discussing the Magic Rock Letter. The seminar was devoted to issue of
New Ageism and thealleged infiltration of New Agethinking into the public schools
and into peopl€'sthinking. Stark coordinated the Greene County Baptist Associa-
tion.

Cogdill filed three Formative Observation forms during Cowan’sthird, and
fina, year. On Nov.24, 1992 Cogdill wrote mostly positive comments, including
“Teacher interactswith studentsin friendly manner,” “ Most studentswere on task,”
and “Manipulations are good motivation for math lesson.” She also wrote, “ Stu-
dent interaction was hot related to lesson,” and “ Students need to be placed in rows
to maintain orderly [word unclear].” OnJanuary 26, 1993 Cogdill wrote
“Goodtimeontask,” “Teacher waited until all studentsready to begin lesson (good
strategy),” “ Teacher provided reinforcement through positive comments,” “Good
lesson on alphabetizing word,” and other positive remarks. On March 23, 1993
Cogdill wrote, “Obj. was clearly stated and taught [remaining words
unclear],” “Clear directions—all students understood,” “ Students seemed to con-
formto classroomrules,” “ Good lesson on measurement,” and other positive com-
ments. She also wrote “Bulletin boards somewhat bare — 6 students facing wall

()"

In light of the written comments on the three observation forms and the
lack of any contradictory oral comments to her, Cowan assumed that she was
meeting her job targets. Nevertheless, during the afternoon of March 30, 1993,
Cogdill suggsted to Cowanthat sheresigninlight of her pending nonrenewal. Cowan
refused to do so. That same night Cogdill recommended to the BOE in closed
executive session that Cowan not be renewed for the next year. Cowan subse-
guently wrote a letter to Cogdill, stating that Cogdill had not raised her criticisms
with Cowan, that Cowan had met her job targets, and that Cowan believed that
Cogdill’s evaluative recommendation was essentially areaction to the fact that the
Magic Rock Letter had offended some people in the community.

On April 8, 1993 Cowan spoke to the BOE in executive session to present
information to the board members prior to their voting of her renewal . Cogdill also
presented information to the BOE about the achievement of Cowan’s studentsin
comparison with the students of the other two second-grade teachers. The scores
of Cowan's students on the 1991-92 MMAT were lower than the students of the
other teachers. The comparison showed that the Reading scores for Cowan’'s
students were 8 and 19 mean points below the other two classes; the Mathematics
scores were 17 and 21 mean points lower. The BOE voted unanimously on that
date not to renew Cowan's contract for the next year.

During this time of considering whether to renew Cowan’s employment
contract, the BOE held meetings in April and May at which Cowan and parents
who supported her spoke to the board. Nevertheless, the BOE followed Cogdill’s
recommendation not to re-employ Cowan. One BOE member later testified that
Cogdill’s “recommendation had alot of weight... She'sthe evaluator. | believein
people doing their jobs and holding them accountable.”

After the nonrenewal vote, parents of 15 of 18 of Cowan’s students wrote
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a letter to the BOE to support Cowan and to request an explanation for the
nonrenewal. Also, threeteacherslater in court testimony supported Cowan enthu-
siastically. On the other hand, some parents testified against Cowan due to her
poor performance, especialy in regard to the fact that there was a discrepancy
between the high grades the students received from Cowan and the low scoresthe
students earned on the MMAT. Later MMAT data showed that Cowan’s students
again scored lower than the students of the other two second-grade teachers, lower
by 10 and 13 mean pointsin Reading; 21 and 32 in Mathematics. Nevertheless,
these scores were not available to the BOE when it voted against Cowan, having
been received a month or two after the vote. Thus, they could not support the
BOE's defense that it voted based on Cowan's poor performance. Furthermore,
Cowan attributed the low test scores in large measure to the fact that she had a
high number of studentswith attention deficit disorder(ADD) in her class, students
who are often associated with low test scores.

Superintendent Tice on May 6, 1993 wrote to Cowan to give her reasons,
pursuant to her April 15 request for reasons for the BOE's action. Tice stated that
the nonrenewal decision was based on the following:

1. Inability to consistently preparelesson plans
according to the state and district learning
objectives;
2. Inability to consistently communicate with parents
in atimely manner and in an appropriate atmosphere;
3. Inability to communicate |earning obj ectivesto
students; and
4. Failure to effectively utilize avariety of teaching strategies.”

Cowan subsequently applied to other school districts for ateaching posi-
tion but was unsuccessful in abtaining one. Cowan then began to work with her
husband at their local gasoline station. (As of the summer of 2000 she still was
working at the gasoline station.)

[11.  COMPLAINTS FILED

Cowan on or about June 14, 1994, filed afour-count complaint against the
Strafford School District and Superintendent Ticein the United States District Court,
Western District of Missouri, Southern Division, located in Springfield, Missouri.

Countsl and 11 of Cowan’scomplaint about religiousdiscrimination arose
out of TitleVII of the Civil RightsAct of 1964 as amended by the Civil RightsAct
of 1991, Public Law 102-66 (42 U.S.C. §2000e et seq) and out of the First and
Fourteenth Amendmentsto the U.S. Constitution.

Count 111 of the complaint about retaliation for the exercise of free speech
rights arose out of the First and Fourteenth Amendments to the U.S. Constitution
and 42 U.S.C. 8§1983.

Court IV arose out of the Missouri Fair Employment Practices Act, R.S.
Mo. 213.000 et seq.

For Count | (religious discrimination under Title VII) and Count |1 (reli-
gious discrimination under the religion clauses of the First Amendment) Cowan
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sought (1) a declaration that the nonrenewal of her employment contract was un-
lawful; (2) aninjunction against further violations; (3) reinstatement to her teaching
position with credits towards tenure and elimination of the effects of the unlawful
action; and (4) compensation for past and future humiliation, embarrassment,
reputational damage, and reduced employability suffered asaresult of the unlawful
action. For Count |11 (academic freedom and freedom of speech under the First
Amendment) and Count IV (unfair employment action under the Missouri Fair
Employment Practices Act) Cowan sought, in addition to the four types of relief
listed for Counts| and I1, (5) punitive damages, (6) reasonable attorney’s fees and
costs, and (7) any further relief as the court deemed just and reasonable.

V. COWAN'S CLAIMS IN THE DISTRICT COURT

By the time the district court proceedings began Cowan had combined
Count 1V, her parallel state claim based on the Missouri Fair Employment Practices
Act, with Count |, her federal claim based on Title VII. The result was that these
two parallel claims of religiousdiscrimination weretried simultaneously becauseit
was impossible to double recover on the same point of discrimination. Therefore,
the three substantive issuesfor the court to decide were whether the defendants, in
recommending and deciding not to renew Cowan’s employment contract, violated
thereligion clauses of the First Amendment, and/or Title V11 of the Civil RightsAct
of 1991, and/or the freedom of speech provision of the First Amendment.

A. The Establishment and Free Exercise of Religion

Cowan claimed that the cautionsissued by Principal Cogdill against refer-
ences to magic that could offend Strafford's religious community constituted a
religious test for further employment for her as a public school teacher. Assuch,
the BOE'snonrenewal action, based on Cogdill’srecommendation, wasaviolation
of the Establishment of Religion clause and the Free Exercise of Religion clause of
the First Amendment. Based on Torcaso v. Watkins* Cowan drew an analogy
between Cogdill’srequests about “avoiding any ‘magical’ ideas’ and the Maryland
Constitution’s requirement for a public office holder to declare abelief in God. In
that case the Plaintiff Roy Torcaso claimed that the state's religious oath violated
thereligion clauses of the Constitution. Maryland law required Torcaso to declare:
“1, Roy R. Torcaso, do declare that | believe in the existence of God.”®> *“Torcaso
was appointed to the of fice of Notary Public by the Governor of Maryland but was
refused a commission to serve because he would not declare his belief in God.”®
The Supreme Court ruled that the oath constituted a prohibited religioustest, saying
that “neither a State nor the Federal Government ... can constitutionally pass laws
or impose requirementswhich aid all religions as against non-believers....””
For Cowan, the Supreme Court’s reasoning covered her as well as Torcaso.

B. Religious Discrimination in Employment

Cowan claimed that the BOE discriminated against her based on religion
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whenit did not renew her employment contract. Such discrimination is prohibited
by federal statute. Specifically, the Civil RightsAct of 1991 (Public Law 102-166,
Nov.21, 1991) amended Title VI of the Civil RightsAct of 1964 (42 U.S.C. §2000e-
2) by adding the following subsection:

“(m) Except as otherwise provided in thistitle, an unlawful employment

practiceis established when the complaining party demonstratesthat race,

color, religion, sex, or national origin was amotivating factor for any em-
ployment practice, even though other factors al so motivated the practice.”

[emphasis added]

Cowan claimed that the speech and acts of Cogdill in regard to religion
constituted a “ mativating factor” in Cogdill’s recommendation to the BOE not to
re-employ Cowan. In that way Cogdill and the BOE violated Cowan’s Title VI
civil rights.

C. Freedom of Speech

Cowan claimed that the BOE and Superintendent Tice violated her consti-
tutional freedom of speech rights under the First Amendment. (She had filed her
suit under the First and Fourteenth Amendments to the United States Constitution
and 42 U.S.C. 8§ 1983, a section of the Civil Rights Act of 1871. Section 1983
providesin pertinent part that someone person who acts under state law to deprive
aperson “of any rights, privileges, or immunities secured by the Constitution and
laws, shall beliableto the party injured in an action” in court.)

Cowan claimed that the speech contained in the Magic Rock Letter was
“constitutionally protected speech and may not lawfully form the basis of arecom-
mendation or decision not to renew plaintiff’steaching contract.”® Specifically, the
letter containing her protected speech was a“motivating factor” in defendant Su-
perintendent Tice's recommendation and the BOE's decision not to renew [her]
contract.”® That is, she claimed that the letter “ offended the viewpoints, values,
religious tenets and/or beliefs of certain persons in the school and community”
who then spoke and/or voted against her renewal of employment based on that
letter.

V. DISTRICT COURT PROCEEDINGS AND DECISIONS

A. Pretrial Motions

On January 12, 1995, which was seven months after Cowan filed her com-
plaintswith thedistrict court, the defendantsfiled amotion for summary judgment
on Countsl|, I, and I11. Judge Russell G. Clark, Senior Judge of the United States
District Court, dealt with that motion in an Order dated June 14, 1995. Judge Clark
set forth the pertinent standards for ruling on amotion for summary judgment as
follows:

1. Summary judgment isappropriate wherethereareis*no genuineissue
of material fact.”'* Summary judgment is appropriate where the is-
sues for resolution are legal, not factual. Thus, a judge grants the
summary judgment as a matter of law.

Ilinois Sate School Law Quarterly 10



2. Summary judgment is granted only where there is “such clarity that
there is no room for controversy.”?

3. Summary judgment is appropriate when the nonmoving party has not
made a sufficient showing on every element of its case on which it
bears the burden of proof.”3

4. Themotion for summary judgment is“viewed in thelight most favor-
able to the opposing party.”

It is with these four standards in mind that Judge Clark had to determine
whether to grant amotion of summary judgment. Appeal s on decisions about sum-
mary judgment are possible but must be madein a proper and timely manner.

Thedistrict court denied the defendants’ motion for summary judgment on
Count I, the Title VII claim of employment discrimination based on religion. The
defendants had responded to Cowan’s claim by stating that their decision not to
renew Cowan’'s employment contract was based only on Cowan'’s poor perfor-
mance in the classroom and not in any way based on discrimination.

Judge Clark madetwo critical pointsin denying themation. First, he noted
that the key issue for deciding on the motion was whether there existed a genuine
dispute about a material fact (Standard # 1 above). The judge ruled that Cowan
had indeed shown that there was a material factual dispute as to when the BOE
discussed the renewal of her teaching contract. The question was. Did the discus-
sion take place prior to the appearance of the Magic Rock Letter? The BOE
claimed that the discussion was prior’>; Cowan disagreed. The date of the discus-
sion was critical to the BOE's case, as the BOE, Cowan, and the judge all agreed.
If Cowan was correct about the date, she would be able to argue that the Magic
Rock Letter precipitated the job targets, the recommendationsfor nonrenewal, and
the negative vote by the BOE. Because of the dispute on the date, Cowan sur-
vived the defendants' motion. She could and would proceed to trial.

Second, recognizing that Cowan would need to present her caseto ajury,
Judge Clark al so commented on theissue of whether amixed-motivelegal analysis
applied to the case. The mixed-motive analysis stems from the Supreme Court’s
decision in Price Waterhouse v. Hopkins.'® 1f a mixed-motive analysis were ap-
plied, first Cowan would have to establish that religion was a motivating factor in
the decision not to renew her teaching contract. Then the BOE would have the
burden of persuasion to show that it would not have renewed Cowan'’s contract in
any case. Thejudge decided to postpone his decision about the applicability of the
mixed-motiveanaysis. Judge Clark said that even if the mixed-motive analysisdid
not apply and “thetraditional analysisfor employment discriminationisapplied,.... a
genuine issue of fact remains as to whether the reason [for nonrenewal] articu-
lated by the District ispretextual.”*” By making these pointsin his decision to deny
summary judgment, the judge not only permitted the trial to proceed but also sug-
gested the paths the trial could take. With either a mixed motive or a pretextual
analysisapplying to her, Cowan could argue before ajury that religious discrimina
tion occurred.

Inregardto Count I, the claim that defendantsviolated thereligion clauses
of the First Amendment, the defendants argued that the BOE had not established
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any religioustest for itsteachersto meet. Nor did it, it argued, restrict itsteachers
rights to believe and practice their religious faiths. Rather, the BOE was only
directing its teachers to avoid references to magic or fantasy in such a way that
could be“ misconstrued by the public” as promoting the unconstitutional teaching of
religion.’®

Thedistrict court distinguished thefactsin Torcaso, cited by Cowaninthis
matter, from those in the instant case. The court found that whereas there was an
explicit test established in Maryland’s Constitution in the form of an oath by apublic
appointee affirming abelief in God, therewas no such test established by the Strafford
BOE for itsemployees. Rather, the BOE had only cautioned itsteachersto “ avoid”
misleading uses of magic or fantasy that might be “construed as an affirmative
promotion of religion.”*® Based on that finding, the district court granted summary
judgment to the defendants on the claim of violation of the two religion clauses of
the First Amendment. Cowan did not appeal this decision of the court. Therefore,
Cowan’'s First Amendment religion claim dropped out of the case.

Judge Clark denied the motion for summary judgment on Count 111, Cowan's
First Amendment Free Speech claim. |n setting the stage for dealing with this
claim, the judge noted that pursuant to the precedent established by the Supreme
Court in Mount Healthy City School District of Education v. Doyle*® Cowan had
theinitial two-part burdenin thissuit. First, she had to establish that her speechin
the letter was constitutionally protected. Second, she had to show that her speech
was a substantial or motivating factor in the BOE's decision not to renew her
contract. If she was able to meet her burden, then the defendants had the burden
to show that Cowan would not have been rehired even if the protected speech had
not been made.

The defendants argued that Cowan’s speech was not protected speech
because it was not about a matter of public concern, as determined by the prece-
dent set in Pickering v. Board of Education.? They argued that it was private
speech. They also argued that Cowan’s letter was not a factor in Superintendent
Tice'srecommendation to the BOE or in the BOE’ sdecision not to renew Cowan's
contract. The BOE argued that the BOE relied solely on its evaluation of Cowan’'s
poor teaching performance.

Cowan argued that her speech did not fall neatly into either type of speech
category, public concern or private, as defined in court decisions. For Cowan, her
speech was not a matter of public concern as was the speech about the Vietnam
War in Tinker v. Des Moines.?? Nor was her speech like the speech about private
grievances in Connick v. Myers.? Rather, she argued, her speech was protected
because it was classroom speech. That is, as Cowan later wrote, her letter to her
students was written by her as their teacher and in the course of—indeed, as the
year-end culmination of—theinstructional program for which Cowan was respon-
sible

Judge Clark ruled that Cowan’s speech was protected speech because it
wasvalid classroom speech. For him classroom speech was not only protected but
important to every teacher. To show the importance of academic freedom of
speech and to connect it to the First Amendment, Judge Clark quoted from Ward v.
Hickey,”® a case dealing with the speech of a 9" grade biology teacher about the
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abortion of Down’s Syndrome fetuses. Ward itself relied on and quoted from
Keyishian v. Board of Regents,® a case dealing with the freedom of speech of
university professors. Judge Clark said:

“Few subjectslack controversy. If teachersmust fear retaliation for every

utterance, they will fear teaching.... ‘ The danger of that chilling effect

upon the exercise of vital First Amendment rights must be guarded against

by sensitive toolswhich clearly inform teacherswhat isbeing proscribed.’” %
Judge Clark went on to rely further on Ward and to state in his own wordsthat if a
school district can reasonably believe that ateacher has been informed about what
speech is proscribed, then ateacher’s speech is unprotected. “Otherwise, class-
room speech related to classroom activity or curriculum made by ateacher is pro-
tected speech.”?® |n short, a BOE cannot retaliate for speech that is has not
prohibited.

The judge further stated that the Magic Rock Letter, “without argument”
was intended to “motivate” Cowan'’s students and instill in them self-confidence,”
goaswhich are” properly included in classroominstruction.”? Furthermore, Judge
Clark, after examining the evidence, found that Cowan could not have known ahead
of time that references to magic were proscribed. For these reasons the judge
ruled that Cowan had met her first burden of showing that her speech was pro-
tected.

However, according to Judge Clark, Cowan did not have to meet the sec-
ond part of her burden at thetime of his consideration of the defendants’ motion for
summary judgment. That isto say, Cowan did not have the burden then to prove
that her protected speech was a motivating factor in the nonrenewal of her teach-
ing contract. This was so because Judge Clark agreed with Cowan’s contention
that a genuine issue of material fact remained about the Magic Rock L etter being
amotivating factor in the nonrenewal of Cowan’steaching contract, asinthe Title
VIl claim. Inlight of that matter and others known to him, the judge denied the
defendants’ summary judgment motion, thereby allowing the claim that the defen-
dantsviolated Cowan’sright to First Amendment freedom of speech to proceed to
ajury trial.

B. Jury Trial

The jury trial began on August 19, 1996 and lasted five days. The jury
dealt only with Counts| and I11. Judge Clark, in recognition of the claim of religious
discrimination under the above Title VI provision, allowed Cowan to proceed un-
der amixed-motive analysis, as set forth in Price Waterhouse. First, Cowan had
the burden to provethat religion “ played amotivating part in an employment deci-
sion.”* Second, the BOE could “avoid afinding of liability only by proving by a
preponderance of the evidence that it would have made the same decision even if
it had not taken the [unlawful criterion of religion] into account.” 3t

Cowan presented to the jury her case on the two remaining claims, the
TitleVII employment discrimination based on religion claim (Count I) and the First
Amendment free speech claim (Count [11). After Cowan finished her presentation
of witnesses and exhibits, the defendants moved for judgment in their favor as a
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matter of law. Judge Clark denied their motion. After the defendantsfinished their
own case, they moved again for judgment as a matter of law. Again the judge
denied the motion.

Judge Clark then submitted the case to the jury. The judge charged the
jury to deliberate on thetwo claimsbeforeit. Thejudge gave amixed-mativePrice
Waterhouse instruction, charging the jury, in part, to find in favor of Cowan if it
believed:

(2). “That the religious concerns, beliefs, perceptions, or sensibilities of
some members of the community regarding the Magic Rock Letter
distributed by plaintiff to her studentswas a substantial or motivating
factor in the recommendation and eventual vote for nonrenewal of
plaintiff’s teaching contract”** and

(2) that the BOE would not have decided asit did without the Magic Rock
L etter.

In another, related instruction to the jury the judge stated that Cowan, in order to
prove her case need not “ show that the religious concerns, beliefs, and sensibilities
of some members of the community” constituted the “sole motivation or even the
primary motivation” of the nonrenewal of Cowan’s teaching contract.®

Thejury found infavor of Cowan on both of the claimsbeforeit, awarding $18,000
(equivalent to one year’s lost earnings) in damages on the Title VI religious dis-
crimination claim but not awarding any damages on the Free Speech claim.

C. Defendant’s Post-trial Motions

Two weeks after the jury verdict againgt it, the defendant BOE on Sep-
tember 10, 1996, filed two motionsin the District Court. Thefirst motion wasfor
judgment notwithstanding the verdict (that is, judgment as a matter of law). On
October 21, Judge Clark denied that motion for judgment as a matter of law. He
based his decision on Rule 50(a)(1) of the Rules of Civil Procedure. In pertinent
part, the rule states:

“If during atria a party has been fully heard on an issue and there is no

legally sufficient evidentiary basisfor areasonablejury to find for the party

on that issue, the court may determinetheissue against that party and may
grant a motion for judgment as a matter of law....”
Regarding that motion for judgment notwithstanding thejury’ sverdict, Judge Clark
relied on and quoted from an Eighth Circuit case. He said that ajudge may grant
such amotion “only when al of the evidence points oneway and is‘ susceptible of
no reasonabl e influences sustaining the position of the non-moving party.’”3*

Judge Clark reasoned, in the negative, that he could not say that religious
concerns or beliefswere not amotivating factor in the recommendation by Cogdill
and Tice or in the nonrenewal of the contract by the BOE itself. For the judge,
Cogdill was a person involved in the decision-making process. After areview of
the facts connecting Cogdill’s actions to the Magic Rock Letter, the judge con-
cluded, “ Thejury could easily have deduced and apparently did that dueto Princi-
pa Cogdill’s concern regarding the letter, this had an effect on Cogdill’s recom-
mendation to the Strafford School Board not to renew plaintiff’s contract.”* The
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judge added that “the evidence and testimony presented at trial is sufficient to
support the jury’s verdict.”® Therefore, Judge Clark denied the BOE's motion.
The district court also denied the defendant’s other motion for a new trial. The
court quoted an Eighth Circuit decision, stating that a new trial may be granted
“whenthefirst trial, through averdict against the weight of the evidence, an exces-
sive damage award, or legal errors at trial, resulted in a miscarriage of justice.” ¥
Thejudge disagreed with the BOE's claim that sustaining the jury’sverdict in this
case “would result in a ‘miscarriage of justice’”*® The court strengthened its
position by adding, “In short, the court believesthat defendant received afair trial,
the jury did not wholly believeits story, and no miscarriage of justice will occur if
the verdict is allowed to stand and anew trial is not allowed.”*

D. Plaintiff’s Post-Trial Motion

The district court on December 12, 1996 also dealt with Cowan’s motion
for injunctiverelief wherein Cowan requested reinstatement to her former position
as an elementary school teacher in the Strafford School District. Cowan had filed
the motion on September 9, which was two weeks after the jury’s verdict in her
favor. Judge Clark had postponed his decision until after a hearing could be held.
He held that hearing on December 9 at which time both parties to the case pre-
sented testimony and argument.

Cowan filed the motion for reinstatement to her position asateacher inthe
Strafford School District based on the general rule that reinstatement is the pre-
ferred remedy when unlawful employment termination occurs. This rule hasits
support in Albemarle Paper Co. v. Moody,” a Supreme Court case from North
Carolinadealing with the purpose of Title VII. The Supreme Court stated that the
objective of Title VIl was not only “to achieve equality of employment opportuni-
tiesand remove barriers’ but also “to make persons whol e for injuries suffered on
account of unlawful employment discrimination. Thisis shown by the very fact
that Congress took care to arm the courts with full equitable powers.”#

The Supreme Court went on the quote form an accompanying analysis of
Congress's Conference Committee Report on the Equal Employment Opportunity
Act of 1972 which “strongly affirmed the ‘ make whole’ purpose of Title VI1.”42
TheAct of 1972 “requires that persons aggrieved by the consequences and effects
of the unlawful employment practice be, so far as possible, restored to a position
where they would have been wereit not for the unlawful discrimination.”#3

Judge Clark recognized that the Supreme Court and the Eighth Circuit
appellate court had given direction to trial courtson the matter of relief to plaintiffs
suffering Title VII discrimination. In Albemarle the Court pointed out that it was
“clear” that

“Congress purpose in vesting a variety of ‘discretionary’ power in the

courtswasnot to limit appellate review of trial courts, or to inviteinconsis-

tency and caprice, but rather to make possible the ‘fashion[ing] [of] the

most completerelief possible.” “4

The Supreme Court went on to say that a court dealing with afinding of
unlawful TitleVII discrimination should deny relief, including reinstatement
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“only for reasons which, if applied generally, would frustrate the central

statutory purposes of eradicating discrimination throughout the economy

and making persons whole for injuries suffered through past discrimina

tion.”#
Judge Clark accepted the Supreme Court’s and the Eighth Circuit’s preference for
reinstatement but quickly added that “in extraordinary circumstances’ reinstate-
ment may not be the appropriate remedy for a Title VII favorable verdict. The
judge then went on to assert that evidence of “hostility” and “acrimony” existed
such that it constituted “ sufficient extraordinary circumstances to deny reinstate-
ment to Cowan.” Thejudge specified the hostility and acrimony between principal
Cogdill and Cowan; the hostility between Superintendent Tice and Cowan (Tice
had testified that Cowan “was a liar” and “would be a disruptive factor” if rein-
stated); the “untenable” options of having an outside evaluator and supervisor for
Cowan in the small school district, and the negative reaction of some parents to
Cowan’s teaching performance.*” The judge also commented that in light of the
undisputed evidence about the negative performance of Cowan’s studentsin com-
parison with the other second grade classes, it would be in the best interests of the
children not to reinstate Cowan.*®

After denying Cowan reinstatement, Judge Clark utilized another equitable
option. In deciding an equitable remedy for discrimination the court can use its
discretion to award front pay to the aggrieved person. The judge noted that the
challenge in awarding front pay is determining the appropriate amount of money
due a person. “The court must avoid giving the plaintiff a windfall but simulta-
neously must attempt to make plaintiff whole.”# Using his discretion and “equi-
table power,” the judge awarded the “fair and just” amount of two years of front
pay, which came to $36,000 based on Cowan’s salary of $18,000 per year. (This
sum was in addition to the $18,000 awarded by the jury.)

VI. THE EIGHTH CIRCUIT APPELLATE DECISION

Both Cowan and the School District appealed to the Eighth Circuit Court
of Appealsin St. Louisin November 1997. Cowan challenged the district court’s
denia of reinstatement while the BOE appeal ed decisions denying summary judg-
ment, judgment as amatter of law, anew trial, relief from judgment, and reconsid-
eration of amotion for anew trial. The appellate decision dealt with the seven
pointsof district court error claimed by the defendant BOE and the one point claimed
by the plaintiff Cowan. On all combined eight points claimed for appeal by the
BOE and Cowan the appellate court affirmed Judge Clark’s decisions at the dis-
trict court level. OnMay 12, 1998, the Eighth Circuit denied the BOE'srequest for
rehearing and a request for a rehearing en banc. Following the decision by the
Appellate Court, Cowan reached a settlement with the School District regarding
attorney fees due her because shewasthe prevailing party on her claim of religious
discrimination. In returnfor not pursuing the case further Cowan received money
to pay her lawyer’sfeesin addition to the $54,000 ($18,000 back pay and $36,000
front pay) awarded to her by the jury and the district court judge.>®
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VIl. COMMENTARY

A. Introduction

The issues and specific questions raised by this Magic Rock Letter case
are of eight types. The eight types are: (1) substantive law (e.g., what are a
teacher’s First Amendment free Speech rights?); (2) civil procedure law (e.g., will
an appellate court review adenia of a motion for summary judgment after afull
trial on the merits of the case has taken place?); (3) lawyering issues (e.g., how
should alawyer question awitness or discover evidence?); (4) pedagogy (e.g., on
which aspects of her job should a teacher focus on to improve her evaluations?);
(5) educational administration/supervision (e.g., how should a school principal
observe ateacher and write up supervisory documents?); (6) organizational proce-
dures (e.g., how should an organization, such as a board of education, conduct
public meetings and prepare minutes of its meetings?); (7) social-political matters
(e.g., to what extent should a community’s religious views influence its schools
practices?); and (8) reinstatement (e.g., under what criteria should a teacher be
reinstated to her former position upon afavorable verdict of employment discrimi-
nation?).

Whileit ispossibleto separate out the eight types of issueanayticaly, itis
crucia to recognize that in a court case issues are intertwined. Thus, as Cowan
progressed after thefiling of four substantivelegal claims, civil procedurerulesand
related issues arose concerning those substantive claims. The need to appreciate
and understand the intertwining issuesin Cowan wasthe motivation for presenting
an expanded set of event factsearlier. Thefacts serve asthe basisfor understand-
ing the ultimate decisions on the substantive claims and their related civil procedure
issuesin Cowan’'slong quest for reinstatement as ateacher in the Strafford School
District. In this section we shall comment on some of the intertwined issues that
appear in Cowan.

B. Substantive Issues: Religious Discrimination & Free Spoeech

1. ReligiousDiscrimination

No doubt exists that the center of Cowan’s case was the Magic Rock
Letter and that Title VII religious discrimination (Count I) was the focus of legal
attention as shown in the judges’ decisions, the lawyers’ briefs, and public's atten-
tiontothecase. Thecontroversia attention to the TitleVII claim far exceeded the
attention givento Count 11, the constitutional freedom of speech claim. Except for
one sentence in the appellate decision, a reader of the Eighth Circuit’s opinion
would not even know that Cowan had a favorable verdict on a First Amendment
claim. Moreover, that one sentence does not indicate to the reader what the spe-
cificlegal issuefor that claim was or even on what aspect of the First Amendment
Cowan won.

The focus on the Title VII claim was deserved because of at least five
factors in the case: (1) the Title VII claim stemmed from a then-recent 1991
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amendment to the Civil RightsAct of 1964, which altered the conceptual underpin-
ning (proof scheme) for arguing an employment discrimination claim; (2) thefocus
on an attempt by ateacher to use acommon element in children’sliterature, magic,
to motivate her students to achieve improved self-esteem; (3) the involvement in
the community in regard to religious comments about the use of magical ideasin
teaching; (4) the strong hostility and acrimony that devel oped between the plaintiff
teacher and the defendant BOE, as represented by the school principal and the
district superintendent, and (5) the post-trial consequences for the teacher even
though she won a favorable verdict on the two counts heard by the jury. The
combination of just thesefivefactorsled to astrong reaction by virtually everyone
connected with the case.

TheTitle VII amendment in the Civil Rights Act of 1991 was Congress's
reaction to the 1989 Price Waterhouse decision by the U.S. Supreme Court. In
that case, the Court, with only aplurality, decided that based onitsinterpretation of
the Civil Rights Act of 1964 a new proof scheme was in order in discrimination
cases wherethe employer had both legal and illegal motivesfor itsactions. Justice
Brennan delivered the opinion of the Court and was joined by Justices Marshall,
Blackmun, and Stevens:

“We hold that when a plaintiff in a Title VIl case proves that her gender

[thatis, theillegal motive] played amotivating part in an employment deci-

sion, the defendant may avoid a finding of liability only by proving by a

preponderance of the evidence that it would have made the same decision

even if it had not taken the plaintiff’s gender into account.”
With the above concluding statement the court acknowledged that employment
decisions can be based on more than one criterion at the sametime. Assuch, when
there exists a mixed motive, the plaintiff has the burden to prove that the illegal
criterion was a mativating factor in the adverse decision. Then the employer has
the burden to prove by the preponderance of the evidencethat it would have made
the same decision at that timeif it had not used theillegal motive at all %

In addition, according to the Supreme Court, the empl oyer may not prevail
evenif it submits“alegitimate and sufficient reason for itsdecision if that decision
did not motivateit at the time of the decision.”®® This statement about timing of a
motivating reason is pertinent to the BOE's situation in this case. This statement
means that the BOE could not have used the data about Cowan'’s students' perfor-
mance on the standardized tests as support for its defense in court, which was that
Cowan’s performance was the sole criterion for not renewing Cowan. Thisis so
because the data were not available when the BOE made its decision in March of
1993. The data became available only several months later, in May or June.

Infollowing the Supreme Court’ s direction that with amixed-motivethere
isashifting burden of proof from the plaintiff to the employer, the Eighth Circuitin
decisions prior to Cowan'’s case had settled on what type of evidenceit requires of
aplaintiff. It did so in response to points raised by both Justice Brennan in his
decisionfor the pluraity in Price Waterhouse and by Justice O’ Connor in her lengthy
concurring discussion on what is appropriate evidence.> First, the Eighth Circuit
had held in Stacks v. Southwestern Bell Yellow Pages that thereis:

“no restriction on the type of evidence a plaintiff may produce to demon-
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strate that an illegitimate criterion was a motivating factor in the chal-
lenged employment decision. The plaintiff need only present evidence, be
it direct or circumstantial, sufficient to support afinding by a reasonable
fact finder that an illegitimate criterion actually motivated the challenged
decision.”%®
Second, the Eighth Circuit in Radabaugh v. Zip Feed Mills had a so held in another
case that:

“the plaintiff must present ‘ evidence of conduct or statements by persons

involved in the decision-making process that may be viewed as directly

reflecting the alleged discriminatory attitude...sufficient to permit the

factfinder to infer that that attitude was more likely than not a motivating

factor in the employer’s decision.’”
The Cowan appellate court rightly utilized these prior decisions as guides for its
examination of the record before it. Pursuant to Stacks, it used all the evidence
adduced at the Magic Rock Letter trial without differentiating between direct evi-
dence and circumstantial evidence. It simply examined whether there was suffi-
cient evidence for the jury below to conclude that religion was a motivating factor,
and it concluded that there was. Pursuant to the criterion from Radabaugh, the
court examined whether there was sufficient evidence for the jury to conclude that
personsinvolved in the decision making processwere motivated by religion, and it
concluded that there were such persons. It concluded not only that Cogdill could
be “clearly” considered as part of the decision-making process but also that the
jury could reasonably find that her animustoward Cowan “infected” that process.>
The court did not pursue the traditional issue of whether the plaintiff presented a
prima facie case of discrimination, as directed by the seminal Title VII case of
McDonnell Douglas Corp v. Green.*® It dodged the primafacie issue even though
the BOE urged the court in its brief to recognize that Cowan did not present a
primafacieTitleV1lI employment discrimination case. The court merely noted that
the BOE had not properly raised the primafacie issue in the district court below;
therefore, that issue was not “properly” before it.®

It is arguable that the court could have raised the prima facie issue on its
own had it determined that the issue was a critical one in Cowan.®*® By not ad-
dressing the prima facie issue fully, the court was able to avoid another, crucial
issue that surfaced in the district court but was not contested by the BOE.®! That
issue centered on the type of claim permissiblein the eighth circuit under the prohi-
bition against religious discrimination. Prior cases in the circuit had dealt with
traditional discrimination claims wherein the plaintiffs claimed that they suffered
because of their religiousbeliefs (for example, in Agarwal v. Regents of University
of Minnesota,®? a professor claimed that his discharge resulted from racial and
religiousdiscrimination againgt hisreligiousbeliefs).

In the instant case Cowan claimed that the discrimination against her re-
sulted because she offended the religious sensibilities of some members of the
community and because the defendants created areligiously intimidating environ-
ment. Because Cowan had no in-circuit precedent, she relied on a case from the
Sixth Circuit for her different approach to religion as a motivating factor in an
employment decision. Cowan claimed that the defendants, the BOE together with
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Superintendent Tice, based their actions “ upon religious considerations to protect
thereligious sensibilities of certain personsin the school and community....” Fur-
ther, “the defendants’ conduct...created an intimidating work environment influ-
enced by certain religious elementsin the school and community....” ¢

Relying on Turic v. Holland Hospitality, Inc.,* Cowan introduced two
concepts, religious sensibilitiesand areligiously intimidating work environment, in
her filed complaint and in her opposition to the defendants' motion for summary
judgment. These conceptsareexplicitly evident in one of thejury instructions used
by Judge Clark and quoted earlier. Similarly, in Turic, plaintiff Kimberly Turic, a
former busser at the defendant’s Holiday Inn in Holland, Michigan, did not allege
that her consideration of an abortion was propelled by her own religious beliefs nor
that her employer’s order not to discuss abortion at work was in conflict with her
ownreligiousbeliefs. (Thatis, shedid not claim “the classic religious ‘ accommo-
dation’ violation.”®®) Rather, she alleged that “ she wasfired to protect the religious
sensibilities of therest of the staff and that “ their religion wasimpermissibly forced
upon her.”%

TheTuric trial court, citing the Sixth Circuit appellate court’s prior cases,
permitted Turic to proceed with her claim because the “ Sixth Circuit has permitted
such ‘employment atmosphere’ claimsof religiousdiscrimination....”® The court
noted that religious harassment, like sexual harassment, can be of two types, quid
pro quo or hostile environment. Having decided that Turic’'s claim based on reli-
gioussensibilitiesand areligioudy intimindating atmosphere constituted abonafide
claim of religiousdiscrimination under Title VI, thetrial judge denied thedefendant’s
notion for summary judgment on that claim. A benchtrial washeld, and Turic won
afavorable verdict on her TitleVII claim that the employer acted in responseto the
opposition to an abortion by Turic's co-workers. The defendant appealed, but the
Sixth Circuit Appellate Court affirmed thetrial judge’ s decision regarding liability
under Title VII.

The Eighth Circuit, on the other hand, did not accept the opportunity pro-
vided to it by Cowan to deal with areligious sensibilities or employment atmo-
sphere claim of religious discrimination. The appellate court refused to hear the
BOE's argument about a lack of a prima facie case on what the Strafford BOE
labeled as a “novel and anomalous theory of religious discrimination.”®® The
Eighth Circuit noted simply that it had previously neither considered nor adopted
thistypeof claim of religiousdiscrimination. Without arecord to examine, because
the BOE did not contest the claim properly at thetrial, the appellate court justifiably
would not consider thisreligious sensibilitiesclaim for thefirst timeonitsown. The
court was wise to take that stand on an issue of first impression in its circuit.
Cowan was fortunate that the court decided, in affirming the lower court’s deci-
sion, that in any case there was sufficient evidence for a reasonable jury to con-
cludeasit did.

Even without support from the Eighth Circuit, the Sixth Circuit’s decision
to permit areligious sensibilities claim of violation of Title VI is sensible and con-
sistent with other permitted types of violation, especially regarding sex. Under the
factor of sex inthe Title VII statute two types of claim are acceptable nationwide,
hostile environment® and quid pro quo.” The hostile environment regarding sex
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may well be considered as the analog for the intimidating religious environment
concept used by Turic and Cowan. Similarly, regarding the factor of race, the
original legidative intention was most likely to protect minorities from racial dis-
crimination. Nevertheless, recent court cases have dealt with reverse discrimina-
tion wherein majority whites have brought claimsof racial discrimination.”™ It can
be argued that reverse discrimination, asit isoften called, issimilar to Cowan'sand
Turic'stypeof religiousdiscrimination claim. For Turic and Cowan, in effect, there
was reverse religious discrimination wherein the key was not the plaintiffs’ beliefs
but the religious beliefs of the defendants.

Becausethereligious sensibilities claim wasrel atively new, there no doubt
was alack of experience in determining just what constituted a prima facie case
for the plaintiff so asto provethat religion wasamotivating factor in discrimination.
Indeed, the Eighth Court did not conclude that Cowan had not presented a prima
facieclaim. It said only that it questioned whether Cowan had pled aprimafacie
case.”” Then the court held that Cowan had presented to the jury sufficient evi-
dence. That, it appears, is precisely the essence of a definition of a prima facie
case for proving that a prohibited motivating factor was used in an employment
decision. This concept of sufficient evidence is what Judge Clark initially em-
ployed inthetrial court when he decided to charge the jury under a mixed-motive
analysis. Both the trial court and the appellate court were correct concerning
religiousdiscrimination.

Cowan was aso correct regarding the religious discrimination claim. The
strategy used by Cowan wasto accept Judge Clark’sruling against her on Count |1
(based on the First Amendment religion clauses), to not appedl it, andto rely only on
the discrimination claimto bring in the factor of religion. With thisstrategy Cowan
actually strengthened her case beforethe jury. This occurred because Cowan was
able to focus the jury’s attention on the statutory law which portrayed her as a
victim of community and board of education discrimination rather than on theweighty
constitutional matters of her personal religious beliefs.

Not only was Cowan’s focus clearer but the odds of her winning in court
improved in light of the decisions in favor of local boards of education in recent
casesinvolving the First Amendment religion clauses.” Cowan was ableto present
herself not only asavictim of discrimination but also asan advocate of studentsfor
whom she exercised her right of free speech to develop their self-esteem. Thus,
Cowan wore a white hat, and the BOE wore a black hat. She was courageously
correct to accept defeat on Count |1 before she reached the jury. Her loss on the
summary judgment motion created a clean path to victory. Inthisway she outwit-
ted the BOE and outmaneuvered it.

2. Free Speech

The Eighth Circuit did not comment on Cowan’s favorable First Amend-
ment verdict other than to note that no damages were awarded to her. As noted
earlier, the appellate court did not even state on which First Amendment aspect
(free speech, free press, establishment of religion, free exercise of religion, or free
assembly) Cowan based her successful claim. From the appellate decision it is
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simply not possibleto know what constitutional issuethe partiesargued inthe dis-
trict court.

The appellate court did not discussthe First Amendment free speech claim
because the BOE's efforts in its appellate brief regarding the First Amendment
claim were contained within the context of apoint about summary judgment. The
Eighth Circuit simply decided that the denia's of the BOE motion for summary
judgment were not properly before the court. Therefore, that decision precluded
any substantive discussion of Cowan’s First Amendment claim wherein it would
identify the issue at stake.

Nevertheless, the threshold issue of Cowan'’s free speech claim was sig-
nificant legally and educationally. That issue was whether Cowan's speech, as
contained in the Magic Rock L etter, was protected by the constitution. Generally,
to be protected, speech by a public employee must be of public concern,”* which
the Supreme Court characterized in Connick v. Myers as speech “relating to any
matter of political, socia, or other concern to the community.””™ In contrast, if a
public employee’s speech concerns personal grievances, complaints about condi-
tions of employment, or expressions about other “matters only of persona inter-
est,” then that speech is not congtitutionally protected.”® However, as Cowan
contended, the dichotomy between public and private speech was set forth in Connick
to apply to an assistant district attorney in New Orleans who opposed her transfer
within her office and complained strongly about staff morale. Cowan rightly ar-
gued that the Connick dichotomy did not apply well at al to public school teachers.
Much of what teachers say to their students does not fit neatly into either of the
two Connick categories of speech in that teachers of necessity deal with knowl-
edge, skills, personal values, and community values as they seek to educate their
students. Cowan argued that the Magic Rock Letter was a good example of
teacher speech that was neither purely public nor purely private. True, the letter
was not about abroad political or social matter. On the other hand, it was not about
a private grievance or other matter of personal interest. The letter stemmed from
Cowan’s classroom endeavor to motivate students to improve their self-esteem, a
value encouraged by everyone concerned with the education of young students.
To hiscredit Judge Clark recognized that although Cowan sent theletter at the end
of the school year, the letter was part and parcel of Cowan’s classroom effort to
educate her students. He said astutely, “While motivating studentsand instilling in
them self-confidence may not be part of the formal curriculum [that is, the know!-
edge and skills prescribed and tested by the BOE], it is apparent that those issues
are properly included in classroom instruction.”” With this statement the judge
determined that the Magic Rock L etter met two necessary characteristics of teacher
protected speech, namely, the speech was classroom speech and that it was valid
and proper speech, as distinguished from inappropriate or obscene speech.™

The shift away from the Connick dichotomy to a focus on teacher class-
room speech led viaWard to the Supreme Court’s decisions on academic freedom
as a specia concern of the First Amendment. This shift permitted the court to
acknowledge that every board of education is entitled to have some control over
classroom speech if the limitations are“ reasonably related to | egitimate pedagogi-
cal concerns.””™ Such limitation of classroom speech depends on, among other
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things, the age of the students, the relationship between teaching method and the
school’s educational objectives, and the context of the speech, of course. How-
ever, when limiting classroom speech, the school must give theteacher prior notice
of what is prohibited.® In short, Cowan’s First Amendment claim came down to
the issues of legitimate pedagogical concerns and due process.

Judge Clark applied these two standards to Cowan’'s Magic Rock Letter.
He determined that Cowan had not received prior notice that the school prohibited
speech about magic. He said, “...the District could not reasonably expect Cowan
to know that references to magic were prohibited.”8! With this decision Cowan’s
Magic Rock Letter now had its third necessary characteristic for becoming pro-
tected. That is, in addition to being (1) classroom speech that was (2) valid and
proper Cowan's speech about magic (3) had not been prohibited by the BOE. The
Magic Rock Letter was now constitutionally protected speech as alimit upon the
BOE's legitimate control of teacher speech. As such, Cowan was protected under
the tradition of academic freedom.

In court the decision asto what constitutes protected speech isamatter of
law, not a matter of fact. For this reason it was Judge Clark, not the jury, who
correctly decided that the Magic Rock Letter was proper classroom speech and
that Cowan did not have prior notice not to write a letter about magic. It wasthe
judge who correctly applied the Connick standard of examining “the content, the
form, and the context of a given statement, as revealed by the whole record.” &
Onthe other hand, it wasthe jury who correctly dealt with theissue of whether the
Magic Rock Letter was a motivating factor in the BOE's negative employment
decision. It was the jury who determined that the letter did motivate the BOE's
decision and that absent the | etter the BOE would not have decided asit did. Thus,
although the BOE argued that “there was not even ascintillaof evidenceto support
Cowan'sTitleVII or First Amendment claims,”8 it wasthe jury who decided that
there was more than a scintilla of evidence present and the preponderance of that
evidence favored Cowan.

The reasoning and decisions of the district court and the two verdicts of
thejury regarding Title VIl and the First Amendment, as sustained by the appellate
court, were justified and significant. Both the judge and the jury maintained the
profound principle proclaimed by Supreme Court Justice Fortas that neither “ stu-
dents or teacher shed their constitutional rightsto freedom of speech or expression
a the schoolhouse gate.”® They recognized that a teacher’s effort to motivate
self-esteem in second-gradersis at the heart of classroom teaching and is avalid
pedagogical goal.

Furthermore, they supported the fundamental democratic principle of due
process through prior notice, especialy for ateacher who, following a prescribed
book in the curriculum featuring amagic stone, wrote awel|-intentioned | etter using
the device of magic. (The book is Sylvester and the Magic Pebble by William
Steig, publishedin 1969. The book won the Caldecott Medal, the most prestigious
award in children’s literature, in 1970.) They supported Cowan's basic trial as-
sumption, manifested in her demand for ajury trial, that ajury of her peerswould
findin her favor because her position was one of victim of vindictive discrimination
and lack of support from her superiors who feared alienating the conservative
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religious segment of their community. Thus, Cowan won both her substantive
battles.

C. Pedagogy

Teachers constantly make decisions about what they will teach, how they will teach,
and how they will meet the needs of their students. Cowan and related cases
indicate that teachers do not have the pedagogical freedom that they prefer or have
been led to believe they have. Public school K-12 teachers too often assume that
they have the same academic freedom as university professors who teach adults.
With this false assumption some public school teachers do not even begin to ques-
tion their own actions, not considering seriously enough such daily actionssuch as
thefilms/videosthey show, the supplemental booksthey use or the homework topic
they assign. Such actions might well lead to areprimand or the subsequent loss of
employment.

Cowan did not consider that her use of magic might raise a controversy
because the book, Sylvester and the Magic Pebble, and its teacher’s guide that
inspired her to writethe Magic Rock L etter were on the approved curriculum book
list. The teacher’s guide offers the following two items under the heading “Cre-
ativeWritingActivities’:

Mr. Duncan [the father of Sylvester the donkey] put the magic pebble in
aniron safefor safe keeping. Placea“magic pebble’ inasmall, metal safe or lock
box with akey. Placethe safe at awriting center Instruct the studentsto open the
safe, take out the pebble make awish and complete this story-starter: Thiswasmy
lucky day. | wished for...

Makeacollection of good luck charms; arabbit’sfoot, afour-leaf clover, a
lucky horseshoe, alucky number anew penny, amustard seed, and aquartz crystal
are but a few. have each child choose a lucky charm and write a paragraph
explaining how it will bring good luck.

Under the heading “Critical Thinking Questions’ the teacher’s guide of -
fersthis question: “If you had a magic pebble, what would you wish for?” With
such guidance based on abook on the approved curriculum list itisnot surprising at
all that Cowan engaged her studentsin an activity involving magic. Cowan did not
and could not imagine that her use of magical thinking would be prohibited by her
principal or her board of education.

Nevertheless, teachers must realize that pedagogical decision making is
most complex and that they need to keep their eyeson community valuesaswell as
local schoal policy. They need to stay in close contact with their colleagues, aways
seeking advice asto what arethe keysto professional successwhilethey maintain
local employment. What is acceptable el sewhere may not be acceptable locally.
For example, the 1998 Massachusetts Teacher of the Year won praise for using a
magic rock activity similar to the one that led to Cowan’s nonrenewal in Mis-
souri.®

Finally, it is necessary to state explicitly that the key to every teacher’s
success involves (1) student achievement in regard to cognitive learning (for ex-
ample, mathematics and language arts) as measured by teacher and/or standard-
ized tests; (2) the learning of psychomotor and social skills (for example, reading
and interpersonal development); (3) the learning and practice of positive common
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values (for example, honesty, cooperation, and nonviolent relationships); and (4)
teacher maintenance of acceptable classroom discipline and decorum. It is on
these items together that teachers should focus if they wish to keep their jobs. An
over emphasis on any one item may lead a teacher into trouble. Indeed, the BOE
claimed that Cowan had poor performance in that her students did not achieve
scores as high as the students in the other two second-grade classes on the state’s
standardized tests.

D. Adminigtrative Supervision

Administrators must not lose sight of the principle of sound supervision asthey get
caught up in thousands of administrative details that face them regularly. Sound
supervision draws on philosophical (especialy moral) and psychological theories of
human behavior and human needs as well as research data on human develop-
ment.® Specifically, theliterature on sound supervision offersprinciplesand guide-
lines for humane action and advocates such concepts as the establishment of a
trusting relationship, cooperative activity between administrator and employee, flex-
ibility of procedures, continuity of effort, administrative and peer support, public
and comprehensible criteria, respect for privacy, openness, increased individual
choice, and personal responsibility for self and professional growth.
Administrators must guidetheir teachersfirmly, clearly, and explicitly to excellent
performance while giving them support. Administrators must observe their teach-
ersregularly and confer with them about their strengths and weaknessesin content
areas, skills, and values. They must offer teacher specific guidelinesand timelines
so that teachers can devel op appropriately. They need to document in their forma-
tive and summative reports their observations and the essentials of their confer-
ences. Thewriting of clear and explicit documentsis the sine qua non of teacher
evaluation by administrators.

Administrators must be able to demonstrate that their recommendations to teach-
ers are based upon performance evidence. They need to remember to keep their
wordif they wishto maintain trust and credibility. It bearsrepeating that thejuryin
Cowan simply did not credit Principal Cogdill’s testimony over Cowan’s when it
was revealed that Cogdill failed to do as she had promised: “1 assured her that |
would be positive and that | feel that my job isto keep her informed of any prob-
lems.... | told her that | would help her this year....”¥” Supervisors who do not
provide ample documentation of their recommendations to their teachers for im-
provement and of their own efforts to effect that improvement have little if any
basis for subsequently recommending to their boards of education a negative em-
ployment decision.

One primary lesson from Cowan isthe need for consistent curricular decisionsand
evaluation systems which have the support of teachers, supervisors, and members
of the community. Another lesson is the need for trust and support of teachers.
Teachers|ook to their administrators for help in dealing with parental complaints.
Teachersand their organi zations react strongly when aprincipal sacrificesateacher
when a parental or community uproar occurs.

E. TheInfluence of the Religious Community on the Schools

In the year 2000 it should come as no surprise to anyone who has followed Ameri-
can politics that religious conservatives are active politically today. During the
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1980s and the 1990sthe previoudly quiet, nonactivist fundamental Protestant Chris-
tian groups turned much of their attention to changing public education.# These
groups spoke out deliberately and loudly on family valuesand education. They let
their voice be heard in Strafford, Missouri, in the spring of 1992 through the work of
the Christian Right. Detwiler definesthe Christian Right asa“movement [that i
aloose network of conservative Christian activists guided by certain presupposi-
tions, which center on the nature of reality or truth, the role of the public schoolsin
protecting and advancing that truth, the reasons for the collapse of public educa-
tion, and thetheol ogical justification for using political tacticsto achieveacomplete
transformation of contemporary American culture.”® Diamond more succinctly
defines the Christian Right as “a political movement rooted in arich evangelica
subculture, one that offers participants both the means and the motivation to try to
take dominion over secular society.”*

In anewly found activism based on their view of society from abiblical
perspective, the religious right sought not only to change the public school’s cur-
ricular approach but to “take back” the public schools. Ralph Reed, executive
director of the Christian Coalition founded in 1989 by Pat Robertson the religious
television broadcaster, said, “| honestly believe that in my lifetime we will see a
country once again governed by Christians...and Christian values. What Christians
have got to do istake back this country, one precinct at atime, one neighborhood at
atime, and one state at atime.”® The keen attention paid to the public schoolsis
consistent with the view of the religious right that the public school system “ho
longer represents their interests or values.” %

Whether the Christian community at large in Strafford or the First Baptist
Church of Strafford in particular considered themselves members of the Christian
Caoadlition or the Christian Right officialy isof little consequence. What does matter
isthat SaraCampbell, her father Frank Stark (former pastor of the Baptist church),
and Keith Vawter (current pastor of the Baptist church) all expressed ideas consis-
tent with those of the Christian Right. What is more, the two pastors promoted a
seminar inthefall of 1992 concerning the alleged influence of New Ageism onthe
public schools. The purpose of the seminar, sponsored by the Greene County
Baptist Association, was to alert people about the beliefs and practices of New
Ageism because they are contrary to those of fundamental Christians.

Gaddy, Hall, and Marzano in their book list 41 practices alleged to have a
New Agelink, including magic, stressmanagement, transcendental meditation, yoga,
zen, biofeedback, holistic health, religious pluralism, and aternative medicine.® It
isto such practicesthat Campbell, Stark, and Vawter were sensitive when Cowan's
letter appearedin May, 1992. It wasabout such practicesof “ Eastern Mysticismin
disguise” that Cogdill spoke to her teachers during the opening 1992-93 faculty
meeting on August 25, 1992. In her notes for that meeting Cogdill wrote, “1 will
attend a seminar on the subject and learn more about it so we don’'t have any
misconceptions about what our school believes.” Cogdill did attend that seminar
along with 100 other people.

Judith Mathis of the Christian Awareness Project spoke at that fall seminar
and distributed a set of handouts created from several sources and entitled “ East-
ern Mysticism in Disguise as New Age Education: Capturing Hearts & Minds for
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a New World Order.” The title page also bore an excerpted quotation from
Deuteronomy 18:10-12, “ There shall not be found among you anyone who...useth
divination...or awitch...or aconsulter of mediums.”

One sheet included in the handout was a copy of the cover page of Report
#5 by Citizensfor Excellence in Education,* entitled “Occult in the Classroom.”
In this special report, the first two paragraphs, in pertinent part, state:

...today, unbelievableasit may seem, the Christian child in public education

may easily find himself face to face with teaching about demonology or

classroom activities that involve watered-down forms of demonology....

Theterm “New Age” isused to refer to atime of enlightenment; atime of

new consciousness where peace and love will guide our way. But in real-

ity the New Age movement is nothing more than old age occult mysticism

wrapped in Western technological terms.
Other sections of the distributed Handbook dealt with the DUSO [Developing
Understanding of Self and Others] Curriculum; Secular Humanism/Mora Relativ-
ism/Situational Ethics; Global Education and World Religion; Suicide/Death Educa
tion/Rock Music; Values Clarifications;, Sex Education; Pumsy Curriculum ["an
elementary school curriculum designed to build positive self-esteem in children],
and Sol utions [advice and tips on how parents should “fight back” to eliminatethe
bad elementsin public education]

Thelist of topicsin the seminar’s handbook matcheswell thelist of topics
in Gaddy’s book entitled Educational Practices with an Alleged New Age Link.
That list contains 31 items, including creative visualization, death education activi-
ties, guided fantasies, multicultural international education, valueseducation, whole
brain learning, left brain/right brain theory, and thinking skills programs.%

It is with this background in mind that some members of the Strafford
community reacted to Cowan’s Magic Rock Letter. Given their heightened sensi-
tivity to the alleged decline of public school education as an agency that they be-
lieve should support Christian values and not New Age activities, it is easy to un-
derstand the threat to them posed by the Magic Rock Letter. Theletter containsan
explicit mention of magic to effect the personal self-esteem of students. The use
of an inanimate object with some kind of supernatural power brought about by the
magical rubbing of the rock was contrary to their Christian Right beliefs and prac-
tices, as Reverend Stark so testified.

The Magic Rock Letter offers al of the elements of magic practiced in
socia matters.® Whether the complainersrealized it intuitively or realized it through
acontent analysis, they surely recognized that in its few sentences the letter pre-
sented a

1. Spell (incantation; formula) to indicate the desired result: “1 am aspe-

cial and terrific person, with talents of my own!” The student are
directed to say the spell three” times.

2. Rite, whichistheaction accompanying the spell. Theletter directsthe

students to rub the rock as they say the spell.

3. “Medicine,” whichisanything that is supposed to have magical pow-

ers. The“medicine” hereisthe rock given to each student.

4. Proper condition for the performers. Here the proper condition isthe
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correct and serious emotional attitude created by the students as they
close their eyes when they recite the spell and rub the rock.

5. Tradition, whichisthe social context supportingthemagic. A tradition
has resulted from the common presence in our society of instances of
magic, especialy for childrenin our country. For example, our society
supports: aTooth Fairy; WishingonaStar (“ Star light, star bright, First
star | seetonight; | wish | may, | wish | might, Have the wish | wish
tonight”); aL ucky Wishbonefrom the Thanksgiving turkey; aRabbit’s
foot as a lucky charm; Finger crossing; Four-leaf clovers; a Horse-
shoe hung open-end up for good luck; aFound penny that brings good
luck; the Avoidance of stepping on asidewalk crack so as not to bring
bad luck, Charm Bracelets, and Stories, such as “Jack and the
Beanstalk,” “The Wizard of Oz,” “Aladdin and His Lamp,”
“Rumpelstiltskin,” and the Harry Potter books of magic and wizardry.
In support of thetradition of magic many observersagreewith Aveni’s
conclusion, “Though our rational side deniesit, magic iseverywhere.
It has always been with us and it always will be.”%

The key to understanding the strong negative reaction to magic in general and the
Magic Rock Letter in particular isthefedling that the belief in the efficacy of magic
undermines the belief in religion. Magic and religion are seen by the Christian
Right as being distinctly different from each other. “Magic consists of the direct
control by man of theforces of nature, whilereligion relies upon the propitiation
of these and other higher powers.”®® Moreover, there is a recognition by the
parents and religious |eaders that the belief in and the use of magic, aswell asany
of the other alleged practices of New Ageism, will lead to their loss of control over
their children and their congregations. For example, loss of control will result be-
cause, in no small part, children will able to gain self-esteem on their own through
the magic of the Magic Rock Letter, or from the DUSO and Pumsy Curriculums
(mentioned by Judith Mathisabove), or from the creative, thinking programs (listed
by Gaddy above).

In short, therdigiousright community in Strafford, already sensitized tothe
alleged failure of the public schools and the alleged advances of New Age prac-
tices, pounced on the Magic Rock Letter as a concrete instance of the threat to
their Christian faith and status. The members of thereligiousright sought to crush
the use of magic because, as the anthropol ogists have shown, magic gives a sense
of power and confidence.’® Therefore, they sought to stop Cowan's teaching
method as soon asthey heard about it. In referring to Cowan in his announcement
to hisFirst Baptist congregation about the forthcoming seminar on New Ageismin
the public schools, Reverend Vawter said that New Ageism was a“ verifiable con-
cern” for the congregation, that “a teacher in our school system [was] teaching
New Ageto the students,” and that she even “on thelast day of schoal...dressed up
as a Gypsy and passed out magic rocks to the students.” (Cowan had dressed up
as a Gypsy on Halloween but at no other time.) Cowan had become a serious
threat and vulnerable scapegoat for the religious right.

By talking to Cogdill and Tice about their objections to the Magic Rock
L etter, by inviting Cogdill to the Christian Right’s seminar opposing New Ageism as
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conducted by Judith Mathis, and by speaking about Cowan in anegativeway in
church, the leaders of the First Baptist Church put pressure on the public schools
of Strafford. Cogdill instructed her teachers to refrain from using words like
magic or anything that would make people fed that [they] were involved with
New Agein the classroom.” However, given the predisposition of the religious
right, any use of magic by ateacher could easily be misconstrued to indicate that
the school was involved with practices that were anti-Christian. In thisway the
Christian Right community of Strafford directly influenced the town’s public
schools.

Two comments fifteen years ago by Circuit Judge Canby in his concur-
ring opinion in Grove v. Mead School Dist. No. 354! are appropriate here re-
garding the position of the Christian Right against the public schools. These
comments are appropriate even though they refer specifically to the First Amend-
ment religion clauses. Judge Canby wrote about the “delicate area of church-
state relations” which was of special concernto him. In Grove, the mother of a
high school student complained about anovel, The Learning Tree, being used in
her daughter’s English class. First, Canby said:

It is apparent that so long as plaintiffs deem that which is ‘secular’ in

orientation to be anti-religious, they are not dealing inthe samelinguistic

currency as the Supreme Court’s establishment decisions. |If the estab-
lishment clause is to have any meaning, distinctions must be drawn to
recognize not simply ‘religious’ and “anti-religious,” but ‘ non-religious
governmental activity aswell.1%?
Second, the judge went on to speak about school material alleged to be “offen-
sive” to members of the community. On this point, Canby said:
...it [the Free Exercise Clause] does not protect the individual from being reli-
giously offended by what the government does.... Plaintiffs are religiously of-
fended by a particular novel; others previously before us have been offended by
Trident submarines or the nuclear arms race. Were the free exercise clause
violated whenever governmental activity is offensiveto or at variance with sin-
cerely held religious precepts, virtually no governmental program would be con-
dtitutionally possible.” 103

Even closer to Cowan are the comments of Circuit Judge Bauer in his
majority opinionin Fleischfresser v. Directors of School Dist. 200, which dealt
with the use of the Impression Reading Series by some local public schoolsin
Illinais. Inreferring toincluded authorsinthereading series, suchasC. S. Lewis,
A.A. Milne, Dr. Seuss, Ray Bradbury, L. Frank Baum, and Maurice Sendak, the
judge said that the works of these authors:

“have one important characteristic in common; they all involve fantasy
and make-believe to a significant degree. The parents would have us
believethat theinclusion of these worksin an elementary school curricu-
lum representsthe impermissible establishment of pagan religion. Wedo
not agree. After all, what would become of elementary education, public
or private, without the works such as these and scores and scores of
othersthat serveto expand the minds of young children and develop their
sense of creativity? With that off our chest, we can now properly dis-
pose of the parents’ claim....”1%
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Finally, the comment by Supreme Court Justice Jackson in hisconcurring opinionin
McCollum v. Board of Edu.,’® often quoted by judges in later cases, including
Judges Canby and Bauer above, is most appropriate here. Justice Jackson, in
referring to wide range of religious groupsin our country, said:
“Authorities list 256 separate and substantial religious bodies to exist in
the...United States.... If we are to eliminate everything that is objection-
able to any of these warring sects or inconsistent with any of their doc-
trines, we will leave public education in shreds. Nothing but educational
confusion and a discrediting of the public school system can result from
subjecting it to constant law suits.2%
Admittedly, some people of thereligiousright prefer to seethe discrediting end of
the public schools. Nevertheless, the weakening of the public schools, as shown
through complaints about magic and fantasy that have been litigated in Grove,
Fleischfresser, and Cowan, isultimately not at all to the benefit of anyone, including
thereligiousright. Thoseinvolved in public education, including Tice, Cogdill, and
the Strafford board of education members, need to be vigilant and supportive of the
accepted secular curriculum rather than acquiescent to community pressure about
the use of magic to effect self-esteem. Magic and fantasy have always existed
and will continueto exist in our livesand in theliterature used in our public school
curriculum. Cowan ought not to have been challenged or made to feel defensive
because of her use of the Magic Rock Letter. Asshe herself said, “I never thought
it would offend anybody. | just did it for the self-esteem of the kids. It wasn't a
guestion | ever asked myself.”1%® Cogdill had recognized this point, too.

VIII. CONCLUSION

The conflict between the parties in Cowan started with a teacher’s end-
of-year letter to her students. Cowan thought that the Magic Rock Letter “would
be good motivator” to build self-esteem. She had“ good intentions.” What resulted
was a complex lawsuit. Like every complex case involving religion, and/or free
speech, and/or employment discrimination Cowan seizes and holds our attention
for several reasons combined. The Magic Rock Letter employed the common
age-old technigue of magic to appeal to young students who always are fascinated
by magic, wizardry, and fantasy. The record-setting sales and readership of this
year’s blockbuster seriesof booksfeaturing Harry Potter and the Hogwarts School
of Witchcraft and Wizardry are indicative of the appeal of magic and fantasy to
young readers.

TheMagic Rock Letter also bringsto the fore the need and role of building
self-esteem in students as part of the public school curriculum. Each of us recog-
nizes the legitimacy of helping children develop positive self-esteem. Principal
Cogdill acknowledged that the building of self-esteemis*very important” and the
District Court Judge Clark found that theingtilling of self-confidenceisan element
of education “properly included in classroom instruction.” Nevertheless, Cogdill
subsequently advised Cowan to avoid magical ideas and even recommended to the
local board of education not to rehire her young probationary teacher who stoveto
develop self-esteemin her students. For his part the judge subsequently refused to
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reinstate Cowan to her teaching position after a jury supported the employment
discrimination and free speech claims brought in her lawsuit when shelost her job.
Despite a Supreme Court precedent urging reinstatement as the appropriate rem-
edy for an act of civil rights discrimination and despite Cowan’s express desire to
return to her teaching position.

The Magic Rock Letter evoked opposition and criticism from the leaders
of a conservative Protestant church because they claimed that the use of magical
rockswas contrary to their religious beliefs. Theleaders believed, incorrectly and
unfortunately, that investing supernatural power in arubbed rock in children’sfic-
tionindicated theteaching of New Ageismin the Strafford public e ementary school.
For these leaders and some of their parishioners the use of magic is a practice
which threatens and offends their religious sensibilities.2®

As we study Cowan, we recognize that the emphasis on magic, self-es-
teem, and religious beliefs, separately or even together, does not indicate the under-
lying issue of thiscase, whichis, | believe, how to maintain the integrity of public
education. In this sense Cowan is similar to several other recent lawsuits that
involve some combination of the elements of religion, magic/witcheswizardry, and
classroom curriculum that have attracted national and/or regional attention, namely:

1. Grovev. Mead School Dist. No. 354, local board of education did not
violate the First Amendment religion clauses by refusing to remove a
novel, TheLearning Tree, from the sophomore English literature cur-
riculum Grove had claimed that the novel embodiesthereligion of secu-
lar humanism.°

2. Mozert v. Hawkins County Bd. of Educ., requiring public school stu-
dents to study the Holt Reading Series did not create an unconstitu-
tional burden under the Free Exercise of Religion clause.!!?

3. Smithv. Bd. of School Com'rs of Maobile County, use of 44 approved
home economics, history, and socia studiestextbooksdid not advance
secular humanism or inhibit theistic religion in violation of the Estab-
lishment clause, even assuming secular humanismisareligion.*'?

4. Feischfresser v. Directorsof School Dist. 200, use of the Impressions
Reading Series in elementary school had a secular purpose, did not
endorseany religion, and did not foster excessive entanglement of gov-
ernment with religion; therefore, there was no violation of the Estab-
lishment of Religion clause. Parents had objected to Neo-Paganism
and Witchcraft stories in the books.™®

5. Guyer v. School Bd. of Alachua County, the depiction of witches, caul -
drons, and broomsticks in the context of the school’s Halloween cel-
ebration did not have the primary effect of endorsing or promoting
religion; therefore, there was no violation of the Establishment of Re-
ligion clause, even assuming such symbolscould havereligious signifi-
cance to believers in witchcraft.!4

6. Brown v. Woodland Joint Unified School Dist., use of Impressions
Reading Seriesin grades 1-6 and its related activities did not endorse
thereligiousrituals of witchcraft and did not require studiesto practice
the “religion” of witchcraft; therefore, there was no violation of the
Establishment of Religion clause or the California Constitution.*t
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7. Settle v. Dickson County School Board, the refusal of a teacher to
permit a high school student to write a research paper on The Life of
Jesus Christ was within the ordinary authority of the teacher to deter-
minethefocusof classroom learning; therefore, therewasno violation
of the student’s freedom of speech rights.*6
8. Altman v. Bedford Cent. School Dist., Roman Catholic parents and
students challenged 36 programs and/or activitieswhich they claimed
violated their rights under the First Amendment. Court held for the
school on all claimsexcept for three, (1) the construction of likeness of
the Hindu deity Ganesha; (2) school sponsorship of “worry dolls*; and
(3) promotion of Earth worship and prayer to the Earth.''” 118
Furthermore, with al theinternational publicity and “frenzy” surrounding thefourth
book by J. K. Rowling in her series on magic, witchcraft, and wizardry, Harry
Potter and the Goblet of Fire, itishighly likely that someteacher will soon usethis
book inapublic school classroom and that some religious-right parent will legally
challengethelocal board of education onthat matter.*® A lawsuit will likely even-
tuate and provide yet another examination of the intersection of religion, magic/
witchcraft/wizardry, protected teacher speech, and the public school curriculum.
Whether it is Harry Potter's magic or Leslie Cowan's magic, | agree with one
commentator that the vehiclein the book, story, or letter “ismagic but the subject is
society.”'0 |t is with such reasoning that a recent reviewer of Harry Potter and
the Goblet of Fire rightly wrote that author J.K. Rowling “teaches good values.
(Those parents who have objected to the Potter series on the ground that it pro-
motes unchristian values should give it another read.)” 2
At this point it is appropriate to tie in another popular book and its film
version, perhapsthe most popul ar book and film ever which features magic, witch-
craft, and wizardry. That book was the Harry Potter of itstime. By coincidence
and good luck this year is the centennial of the appearance of that book, L. Frank
Baum’s The Wizard of Oz, and arecent front page articlein The New York Times
described the celebration held at the University of Indianain Bloomington by the
International Wizard of Oz Club. The article was correct, | believe, when it stated
that The Wizard of Oz has worked its way into the national psyche as a fable of
eternal hope in which things are not always as fearsome as they seem, where even
lions are cowards and wizards are just pretending to be fierce, and where it is
always best to be at home. 1?2
(It isrefreshing to find an article on a newspaper’s front page honoring a
children’sbook for the messages contained in thebook. Its messages, including the
three mentioned above, are positive and traditional ones, supporting thevery values
that educators, clerics, and others advacate. Surely it isthese messagesthat earned
TheWizard of Oz its popularity since 1900, itsinclusion in the many anthol ogies of
children’sliterature, and the citation and praise of Judge Bauer in his Fleischfresser
opinion, quoted earlier in this paper’s section on “The Influence of the Religious
Community onthe Schools.” L. Frank Baum used the vehicle of magic, witchcraft,
and wizardry to write about life. We need to support and focus on his messages.
Patrick Hearn, who delivered the keynote address at the centennial celebration of
Baum’s book, put it succinctly when he said, “ Baum dared to offer delight without
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instruction.” 12 Schoolswould do well to emulate Baum in thisregard as well as
his successor, J.K. Rowling.)

With each of the above eight cases and especially Cowan, as the primary

subject of this paper, we must look deeper than the legal issues concerned with
employment discrimination, and First Amendment religion clauses, and First Amend-
ment free speech clause. We need to understand that there is a continuing theme
in these cases, not only for the parties named in the lawsuits but also for the public
observing the legal courtroom conflicts through the media's reports. As we ac-
knowledge that we are constantly fascinated by these cases, we need to recognize
explicitly that the public’s fascination with these casesis not dueto the appeal of a
passing glimpse into occult practices, or the use of magic to change behavior and
perceptions, or the nostal gia connected with favorite childhood literature. We al'so
need to recognizethat whilethe Magic Rock L etter can providethe basisof alively
dinner-table conversation or classroom discussion, Cowanisreally not about magic
rocks.
We need to recognize and remember that Cowan, like the other cases, is ultimately
about the integrity of public school education in our democratic society.*** Qur
focus on the integrity of the public schools will sharpen if we look at two key
factors, therole of the religious right in our society and the behavior of the profes-
sional and lay leaders of the public schools.

First, Cowan leads usto consider the degree to which society at large will
permit the minority religiousright community or any other minority set of beliefsto
influence the workings of the public schools. We need to recall that the religious
right has set itsagendato “ take back” the public schools. Or, to put it another way,
one agendaof the Chrigtian Right isto “re-Christianize” the schools.®® Thisagenda
includes such efforts asintroducing creationism into the curriculum, removing the
theory of evolution from the curriculum, posting the Ten Commandmentsin every
classroom, modifying the existing sex education courses to include units based on
Bible morality, permitting school prayer and Biblereading, removing New Ageism-
based practices, and promoting school celebrations of Judeo-Christian holidays.

The efforts by other minority religious groups of all typesto influence the
curriculum and direction of the public schools presents a serious challenge to the
role of the public schoolsas aunifying institution in our diverse society. The chal-
lenge exists because, on the one hand, some peopleareworking to “ re-Christianize
the schoolswhile, on the other hand, some other people are abandoning the public
schools by preferring to establish specialized charter schools, private sectarian
schools, or home-schools.*?® Therefore, society at large must discuss the integrity
and role of the public schools as several typesof religious conservatives, along with
the help of private entrepreneurs, seek to change the enrollment, the tone, and the
practices of our public schools.

Second, Cowan leads usto look at the actions of people leading our public
schools, especialy the professional administrators. Theroles of thelocal superin-
tendent and thelocal school principal are multifaceted, asany leadership roleinevi-
tably is. A local school administrator must lead the faculty while at the sametime
leading the community. Thelocal administrators must lead, support, and develop
the school’sfaculty members asthey aim to provide an appropriate modern demo-
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cratic education to the students. At the same time, the administrators must lead
and be sensitive to the community’s needs and preferences. Astheintermediaries
between the lay community and the professional staff, the administrators must at
any given time be both agents of change and protectors of the status quo.

School administrators must balance their concerns so that they can be
sensitiveto each constituency’ sinterestsand still protect theintegrity of the schools
they lead. School administrators must be responsiveto their communities’ values,
but they must not do so at the expense of the integrity of their schools. Sensitivity
and responsiveness must come with adevoted obligation to the continued devel op-
ment of an excellent public education in our demaocracy.

In Strafford, Superintendent Tice and especially Principal Cogdill offered
little, “lukewarm” support and guidance to Cowan as a hew teacher whom they
reported to bea“ creative” oneearly onin her first year of teaching. They failedto
guide her to success in using her creative methods to achieve good scores on the
approved standardized tests. Then, when complaints arose about the Magic Rock
L etter, they failed further to support Cowan, who was reaching out to her students
to motivate them to develop self- confidence and self-esteem. In their efforts to
work with somevocal leaderswithin their community these administratorsfailedto
protect the school’ sauthority to determinethe school’s curriculum within the guide-
lines set by thelaw. They caved in to the religious community by telling Cowanto
avoid “magical ideas,” asif she or anyone else could completely avoid magical
ideasin daily lifeand in teaching the standard repertoire of children’sliterature. In
short, by their actions these professional educational leaders failed to protect the
integrity of their schools. In the end, asthey appeased the religious right commu-
nity rather than protect their schools, these designated administrative leaders sacri-
ficed Cowan and make life easier for themselves temporarily.'?

Lisa Van Amburg, Cowan'’s lawyer, commented insightfully on the case.
Shesaid, “Increasingly inthisday and age, members of the community aretrying to
imposetheir personal, particularly religious, philosophieson the public schools, and
administrators need to be aware of the constitutional and statutory limitsin re-
sponding to these pressures.”?® She was correct. Professional administrators
need also to be aware of their professional and ethical obligationsto their faculties
and their chosen field of public education so that they do not contribute to the
destruction of the very institutionsthey are leading.

In thisway, by examining the actions of the religious community’sleaders
and the actions of the public school’s leaders, we can understand that Cowan is
ultimately about the continued integrity of the public schoolsin our society. The
various aspects of the case all combine to direct our attention to this deeper issue
that Cowan presentsto us. We must not be satisfied in discussing only the readily
apparent issues of Title VI, the freedom of speech provision in our constitution,
and the appropriateness of promoting self-esteem in the public school curriculum.
Asfor the first question posed in the subtitle of this paper, Who won?, my answer
isatypical lawyer’s answer: “It depends.” If win means who won the verdict on
the Title VII religious discrimination claim and the First Amendment free speech
claim, then Cowanwon. If win meansdid the school district succeed innot rehiring
Cowan in 1993 soon after complaints about the Magic Rock Letter arose, then the
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school and the religious-right community won. In agreement, Lisa Van Amburg
called the results of the lawsuit a“hollow victory” due to the absence of reinstate-
ment of Cowan. “The justice system woefully let her down.”*?® In the larger
sense of theword win, itismy opinion that no onewon and everyonelost in Cowan.
Superintendent Tice hashow retired; Principal Cogdill maintainsher job; and Ledlie
Cowan works at a gas station. In the summer of 2000 the chilling effect of the
religioudly intimidating environment was still present in Strafford.**°

As for the second question in the subtitle of this paper, What precedents
emerged?, my answer is a disappointed lawyer’s answer:” Unfortunately none.”
Because of the rules of our legal system no precedents emerged for two reasons.
First, precedents arise only in published decisions so that they may be availableto
all people, not only to those personally knowledgeable of aparticular decision. In
Cowan only the Eighth Circuit’s appellate decision quaifiesin thisregard. The
three decisions by District Court Judge Clark cited in this paper are unpublished
“orders.” 31

Accordingly, Judge Clark’s decisions and his reasoning on Cowan’'s com-
plaint on free speech, rights on religion under the First Amendment, and religious
discrimination, as well Judge Clark’s reasoning on Cowan’s motion for reinstate-
ment, are not readily availableto the public. Hence, they do not set any precedents
for future cases.

Second, the appellate court did not deal substantively with two key issue of
Cowan’'s suit: (1) First Amendment protection for speech contained in the Magic
Rock Letter; and (2) “religioussensibilities’ and “ employment atmosphere” asbases
for claiming religious discrimination under Title VII. The court did not decide on
these two issues that are at the core of the case and on which most commentary
centers. The appellate court did not so decide because the BOE failed to bring
these two issues properly to the court. Becausethe BOE'stimingwasin error, the
appellate court simply refused to deal with these issues.

Thenet result isthat the appellate court made no comment at all on whether
the Magic Rock Letter constituted protected classroom speech, as Judge Clark
had ruled. Nor did the court comment substantively on whether religious sensibili-
ties and employment atmosphere are legal theories which can support a claim of
religiousdiscriminationintheeighth circuit. Thecourt only said that it has* neither
considered or adopted”’** these theories as they were articulated in Turic in the
Sixth Circuit. Since the district court did not discuss these theories, the appellate
court decided “not [to] address the issue here.”*** Thus, without a discussion by
the Eighth Circuit Court of Appeals there is ho precedent established for that cir-
cuit.

Although Cowan won on her claims of protected speech and religious dis-
crimination based on a negative employment atmosphere, no precedent emerged
on either claim. Cowan had potential to set precedents, but, alas, it did not. Now
we can only look to the future for what might have happened in Cowan.  Even
s0, lawyers, teachers, administrators, and boards of education can all still ook to
Cowan for guidance; it is an engrossing case.
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