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Durante Neal has an artificial |eft eye asaresult of aschool
incident somefiveyearsago. After that incident during which hewas
struck by ateacher, Neal sued hisschool district claiming aviolation of
hiscongtitutional right to substantive due process. Ned’scasefollowsa
long lineof casesthat relateto Ingrahamv. Wright,* the only Supreme
Court full decisonto datethat hasdedt directly with astudent’sclaims
of denid of congtitutiona rightsresulting from disciplinary corpord pun-
ishment of astudent inapublicschool.? This paper will utilize arecent
Eleventh Circuit Court of Appealsdecision, Neal v. Fulton County Bd.
of Educ.,®* asthe starting point for illustrating aplaintiff’sclaimsand a
defendant’ sresponsesin a case centering on substantive due process
arising from severe corpora punishment. Then thispaper will explore
the development of some judicia decisionswithinthelast decadethat
deal with substantive due process clamsarising out of instances of cor-
pora punishment. Assuch, thispaper will constitute an expansionand
update of my prior work on corporal punishment.*

An introductory few words on substantive due process is
appropriate here. Black’sLaw Dictionary defines substantive due pro-
cessasfocusing on*the congtitutional guaranteethat no person shall be
arbitrarily deprived of hislife, liberty, or property; the essence of sub-
stantive due processis protection from arbitrary and unreasonable ac-
tion.” Thus, substantive due processisdistinguished from procedural
due process, the more common and better known type of due process,
which focuses on notice and hearing rather than arbitrarinessand unrea-
sonableaction.

Intheir treati se dealing with substantive due process, Rotunda
and Nowak point out that ever since the beginning of our nation, which
devel oped based on seventeenth and eighteenth century politica theory,
people espoused a* position that certain natural rights prevailed for al
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men and that agovernmental body could not limit or impair theserights.... From
thisseventeenth and eighteenth century political thought grew the concept that a
higher or naturd law limited theredtrictionsonliberty that atempora government
couldimposeonanindividua.”® With such agrounding the courts use the con-
cept of substantive due processto review the ability of thegovernment torestrain
thefundamental rightsof life, liberty, and property of al persons.®

Factsof Ned’sIncident and Case’

Durante Neal, age 14, was afreshman and member of thevarsity foot-
ball team of Tri-CitiesHigh School in East Point, Georgia. On May 30, 1996,
another member of thefootball team, Royonte Griffin, dapped Neal intheface
duringfootbal practice. Nedl reported theincident to Tommy Ector, ahigh school
teacher and assistant coach, who told Neal, “ You need to learn to handle your
ownbusiness.” Neal subsequently took aweight lock (ametal object usedto
secureweightson dumbbel | bars) from the coaches officeand putitinhisgym
bag. After practicewasover, Griffin again approached Neal. Neal thentook the
weight lock and hit Griffininthehead withit, cutting Griffin’sscap. Nedl put the
weight lock back into hisbag. Thetwo boysthen begantofight.

Ector and Principa Herschel Robinsonwereintheimmediatearea. Nei-
ther Ector nor Robinson stopped thefight. Ector began dumping out the contents
of Neal’sgym bag, shouting repeatedly, “What did you hit him with? If you hit
himwithit, | angoingto hityouwithit.” Ector, inthepresenceof Robinson, took
theweight lock and hit Neal withitintheleft eye. Asaresult, Ned’seye“was
knocked completely out of itssocket,” destroying and dismembering theeye.
Theeyewas*hanging out of hishead” and Ned wasin“severepan.” Neverthe-
less, neither Ector nor Robinson stopped thefight. Subsequently, theeye®hadto
besurgicaly removed.”

OnMay 22, 1998, Neal and his parentsfiled suit inthe United States
Didtrict Court, Northern District of Georgiaagainst the defendants (the Fulton
County Board of Education; Superintendent Stephen Dolinger, Principa Herschel
Robinson, and Coach Tommy Ector, Individualy andintheir officia capacities;
and Royonte Griffin) pursuant to42 U.S.C. 1983. Nedl alleged excessve use of
force on him and inadequate training of Ector by the school district. 1nshort,
Neal clamed that Ector’s*actionswere so grossy excessive asto be shocking
totheconscience,” thereby implicating Nedl’sliberty interest and violating Neal's
Fourteenth Amendment substantive due processrights.?

The defendants filed amotion to dismissthe case for lack of federal
subject matter jurisdiction and failureto stateaclaim under Section 1983.° That
is, the defendants said that Neal actualy asserted not afederal matter but astate
torts theory based on the excessive assault on Neal by Ector. Such aclam
belongsin astate court, not in afederal court. Furthermore, the defendants
stated that binding precedent from the U.S. Supreme Court and the Eleventh
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Circuit (which wasformed on October 1, 1981 out of the“old” Fifth Circuit
where Ingrahamwasoriginally heard from 1971 to 1976) barred converting a
statetort claim into afederal Fourteenth Amendment claim. The defendants
contended that therationale of Ingraham® was binding in the Eleventh Cir-
cuit! andwasas"persuasive’ in 1996 when Ned wasinjured asit wasin 1976
whentheFifth Circuit denied Ingraham’sclaims.

Upon consideration of Neal’sclaimsand the defendants' responses, the
digtrict court granted the defendants motion to dismiss, agreeing completely with
itsarguments. Thedistrict court first held that it did not have* subject matter
jurisdiction over plaintiffs' claimwhich arebased on persond injury tort claims
andinvolve questionsof state, not federa, law.” Citing Ingraham,’? the Court
then held that Ector’sconduct in striking plaintiff Nedl, did not constitute corpora
punishment. “Ector’sactions...were not delivered pursuant to Fulton County
School Digtrict policy and not part of aconsciously determined form of disci-
pline.... Ector’sactionswerereactiveand spontaneous. ...thefacts[are] insuf-
ficient to show acongtitutiona violation....”* Threeweekslater Ned filed his
notice of appedl of thedigtrict court’sdecisionwith the Eleventh Circuit Court of
Appedls, dsogttinginAtlanta

Appdlate Proceedings: ThePlaintiff’sArguments

In hisbrief to the appellate court, Neal as plaintiff and appellant made
essentialy oneargument, dividedinto two parts, inhiseffort to overturnthedis-
trict court’sdecisionto dismisshiscase. Theargument wasthat the Eleventh
Circuit should not bebound by the*“old” Fifth Circuit'sdecisioninIngrahamand
that the excessive, dismembering corpora punishment of Durante Neal adminis-
tered by Coach Ector did indeed violate Neal’ s Fourteenth Amendment right to
substantive due process.

First, Neal argued that hisinjury wasdistinguishablefrom the onethat
Ingraham suffered on October 6, 1970 in that Ingraham’s punishment was
excessive conduct but in accord with his school board’spolicy. Neal claimed
that he, in contrast to Ingraham, received punishment that was outside and be-
yond hisschool board’ spolicy. Hispunishment wasnot just more*licks’ with
the paddle aswas|ngraham’s.*

Rather, Neal’s punishment wastheloss of anirreplaceableeye. Further-
more, Neal argued that the Fifth Circuit casesthat interpreted Ingraham, by
stating that the severity of theinjury doesnot implicatethe Due Processclause,
weredecided after October 1, 1981, which wasthe starting date for the Eleventh
Circuit. Therefore, Neal argued, these casesdid not serve as precedent for the
Eleventh Circuit.

Second, Ned argued that hispunishment was* so brutdl, demeaning, and
harmful asliterally to shock [the] conscience.” Assuch, heargued that hispun-
ishment violated hisFourteenth Amendment right to* persond privacy and bodily
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security” so asto congtituteacause of actioninfedera court that should not have
been summarily dismissed.®

Appdllate Proceedings: The Defendants Arguments

Intheir brief to the Eleventh Circuit Court of Appeal sthe school board
defendants, as appellees, argued two mgjor pointsto support the decision of the
district court. InArgument #1 the defendants urged the court not to recognize
Neal’sinjury asa81983 claim for excessive corporal punishment for four rea-
sons. First, Coach Ector’sactionswerenot a“ conscioudy determined form of
discipline” within the scope of the discipline policy approved by hisboard of
education. Therefore, hisconduct, alleged to be* so excessive, brutal, andinhu-
manethat it was shocking to the conscience,” did not constitute corpora punish-
ment and did not implicate federal substantive due process. Second, Neal’s
relianceon  decisionsfrom other federal circuitswasflawedinthat those
decisonsprimarily concerned actionsthat arosefrom* school-sanctioned” meth-
odsof punishment. Third, the principlethat federal courts should not convert
what arein actuality statetort claimsintofederal causesof actionswasa* sound
one’ to guidethe Neal decisionjust asit had guided prior casesintheeleventh
circuit. Fourth, the defendantshad no* special custodia relationship” with Nedl.
Such arelationship existsfor educatorsin schoolswhere the studentsare con-
finedinaresidentia situation. Therefore, therewasno liability of the school
district for failingto train Coach Ector in waysto protect Neal from harm.

In Argument #2 the defendants said that even if the court decided that
Ector’saction constituted corpora punishment, precedent fromtheFifth Circuit's
decisoninIngrahamapplied. That precedent foreclosed asubstantive due pro-
cessclamfor excessve punishment where* adequateremedies’ exisin Georgid's
courts. Thedefendantsargued that the Eleventh Circuit should declinejurisdic-
tionover Ned'salleged facts. Thedefendantssaid, “ Thisisastate-law tort case
dressed uptolook likeacongtitutional claim.”16

Appdlate Proceedings. TheEleventh Circuit'sDecison

The appellate court reviewed de novo the district court’sdecision to
grant thedefendants motionto dismissNed’'sclams. Indoing soit accepted as
truethefactual alegationsin Nea’scomplaint and construed thedleged factsin
alight favorableto Neal. The court recognized that amotionto dismissmay be
granted only when the defendants demonstrate “ beyond doubt that the plaintiff
can proveno set of factsin support of hisclaim whichwould entitiehimtore-
lief.”

Theappellate court addressed three questionsto arrive at itsdecision:
(2) Did Coach Ector’s conduct constitute corpora punishment? (2) Did the
Ingrahamdecision of theformer Fifth Circuit “ dictate the outcome” of Neal ?
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(3) Did Ned actudly stateacause of action under the Fourteenth Amendment’s
Due ProcessClause? The Eleventh Circuit answered those questionsin theor-
der asked: Yes; No; and Yes, pursuant to therational esthat follow.

Question#1: Did Ector’sconduct constitute
corporal punishment?

The court admitted that it did not have a precise definition of corporal
punishment but accepted that thetouchstone of corpora punishment isthe use of
some*“physica force by ateacher to punish astudent for somekind of school-
relaed misconduct.”*® Given that understanding, the court divided corporal pun-
ishmentintwotypes. Thefirst typeconsistsof the“traditiona” useof paddling,
for example, whichismeted out according to aschool policy governing when,
how, how much, by whom, and other relevant factors. The second, “lesstradi-
tiond type’ conggsof informally administered and more severe punishmentsthat
go beyond aschool’spolicy. For example, the court cited the punishment de-
scribed in another substantive due process casein which ateacher grabbed a
student in achokehold and caused the student to | ose consciousness.*®

The court then decided that Ector’sconduct did constitute corpora pun-
ishment because (1) it occurred on school premises, (2) it was spurred by mis-
conduct related to aschool activity, (3) it was severe, unreasonable physical
force, and (4) it was Ector’sintent to disciplinethe student, asevidenced by the
gatement, “If you hit himwithit, I’ ll hit youwithit.”

Question#2: DoestheFifth Circuit’sIngrahamdecision
dictatethe outcome of Neal’sappeal ?

The court distinguished Ingrahamfrom Neal. InIngrahamteachers
paddled studentswho then filed suit for violation of their Fourteenth Amendment
substantive due processrights, anong other claims. TheFifth Circuit held that
corpora punishment wasrel ated to the achievement of alegitimate school pur-
pose. That purposewasto create aproper atmospherefor learning, apurpose
that isnot arbitrary or capricious. Further, the Fifth Circuit decided not to use
“judicial power” to examine eachinstance of punishment to determinewhether
“fivelicks’ would have been more appropriatethan “tenlicks.” %

In Neal, Ector’s conduct was not within hisschool’sofficial policy of
corpora punishment. Nor did Ector confer with school administrators about
Neal’sbehavior. Nor did school officiasauthorize Ector to administer corporal
punishment. Rather, Ector “summarily and arbitrarily” hit Neal inhiseyewitha
weight lock. Because of thesignificant differencesinthefactsbetween Neal and
Ingraham and because the Supreme Court decision in Ingrahamdid not rule
out al possibilitiesfor asubstantive due processclaim, the Eleventh Circuit ruled
that Ingrahamdid not control the Neal decision.
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Question 3: Did Neal actudly state acause of
action under the Due Process clause?

Citing Collinsv. City of Harker Heights,?* the court recognized that
the Supreme Court has been “reluctant” to expand the substance due process
rightsof plaintiffs.?2 The court also recognized that the Supreme Court and the
Eleventh Circuit had both said that the Fourteenth Amendment ought not tobe“a
font of tort law.”?® Nevertheless, the Eleventh Circuit went on to say that “in
certain circumstances’ (emphasisby the court) aplaintiff may assert acause of
actionfor violation of substantive due processrightsunder the Fourteenth Amend-
ment.

The court, citing the Supreme Court in County of Sacramento, recog-
nized that a violation of substantive due process rights occurs when the
government’sactionisarbitrary or shocking totheconscience.* Furthermore,
the" concept of conscience shocking” doesnot duplicatetatetort law.®> Onthe
other hand, the court al so recognized that when school officialsusereasonable
forcewithinthelimitsof thecommon law privilegeof corpora punishment, there
isnoviolation of the Fourteenth Amendment.

With the above two different conditionsin mind, the court noted that
“amost al” of the other Courts of Appealshaveruled that astudent suffering
excessvedisciplinary corpora punishment may indeed stateaclaim of substan-
tivedueprocessrights. TheEleventh Circuit relied on and agreed with the Fourth
Circuitin particular when that court famously established itsstandard for deter-
mining when aviolation of substantive due process occursin school corporal
punishment cases.

“Asinthe cognate police brutality cases, the substantive due process
inquiry in school corporal casesmust bewhether theforce applied caused injury
SO severe, was so disproportionate to the need presented, and was so inspired
by malice or sadismrather than amerely carelessor unwiseexcessof zed that it
amounted to abrutal and inhumane abuse of officia power literally shockingto
the conscience.” %

At that point of itsconsiderationsin Neal the Eleventh Circuit accepted
the rational e of these other Courts of Appealsrather than the rationale of its
parent Fifth Circuit.?” Following thelead of the other courts of appeals, the
Eleventh Circuit established itsown two-part test, onethat issimilar to the other
courts' testsinregard to severe, excessive corpora punishment. TheEleventh
Circuit stated that

“a aminimum, theplaintiff must alegefactsdemonstrating (1) aschool
officia intentionaly used an amount of forcethat was obvioudy excessive under
the circumstances, and (2) the force used presented areasonably foreseeable
risk of bodily injury....In determining whether the amount of force used isobvi-
oudy excessive, we consder thetotality of the circumstances. |nparticular, we
examine: (1) theneed for the application of corpora punishment, (2) therelation-
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ship between the need and amount of punishment administered, and (3) theex-
tent of theinjury inflicted.” %

By examiningthe“totdity of thecircumstances,” the Eleventh Circuit Court
of Appea sthenruled that Neal did state acause of action under Section 1983.
The Eleventh Circuit, therefore, vacated the district court’sdecision to dismiss
Neal’scomplaint and remanded the casefor further proceedings consistent with
itsdecision. Judge Edmondson dissented from the magj ority opinion but did not
writeadissenting opinion.

Commentary

Threesignificant effects of the Neal appellate decisionto reversethe
district court’ sdismissa of Ned’scomplaintsagainst the Fulton County Board of
Education aresignificant and now evident. Two of these effectsbecame apparent
immediately and one became apparent dightly lessthan two months after the
decision wasrendered. First, Neal’s case returned to the district court level
where, as| write, the partiesare now engaged in discovery so asto present their
positionsfor adjudication.

Thequestionstobedecided at trial are: Did the Fulton Board of Educa-
tion, Ector, Robinson, and Dolinger violate Neal’ s Fourteenth Amendment right
by the use of corpora punishment that was so excessivethat it presented area-
sonably foreseeablerisk of bodily injury? Arethe defendantsliablefor not prop-
erly training, instructing, and supervising Ector, thereby establishing awrongful
school disciplinary policy which violated Ned’ s Fourteenth Amendment duepro-
cessrights? Understandably, at the sametimethat discovery isproceeding, the
partiesarea so cons dering negatiationsfor asettlement onNed’sclams. Whether
the parties settle or whatever the outcome of thetrial is, thefact remainsthat the
Eleventh Circuit now permitsaclaimfor denid of substantivedueprocessarising
fromdisciplinary corpora punishment inapublic school evenif acongtituent sate
providesaremedy based ontort law.

Second, the appellate decision separated the Eleventh Circuit fromits
rootsinthe Fifth Circuit, thereby bringing the Eleventh Circuitin linewiththe
other circuitsof the country. Neal hasindicated to everyonethat the Eleventh
Circuit hasleftits past stance on corpora punishment, astance which wasbased
on the Ingrahamapproach to dealing with studentswho suffer from excessive
corpora punishment at the hands of public school educators. Neal hasrejected
what onecritic of the Fifth Circuit hascalled the“irrationality” of Ingrahamand
itsprogeny.®

Third, most sgnificantly and most unexpectedly the appellatedecisonin
Neal hashad aquick and direct effect onthe new Fifth Circuititself. InMoorev.
WillisIndependent School District,® acase dealing with the corporal punish-
ment®! of 14-year old Aaron Moore, the Fifth Circuit affirmed thedigtrict court’s
decisoninfavor of theschool district. Thedistrict court had granted summary
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judgment in favor of the defendant, stating that Moorefailed to allegeadue
processviolation. On appeal the Fifth Circuit, with Judge Weiner writing the
court’sopinion, reviewed thelower court’srecord de novo.

The appellate court’ sthree-judge panel ruled unanimously that Moore
did not meet theinitia requirementsfor asuit aleging aviolation of substantive
due process as provided in the Fifth and Fourteenth Amendments. The court
cametothat conclusion becauseit has*held cons stently that aslong asthe state
provides an adequate remedy, a public school student cannot state aclaim for
denid of substantive due processthrough excessivecorpora punishment, whether
it be against the school system, adminigtrators, or theemployeewhoisallegedto
haveinflicted thedamage.”** That isto say, under the precedent of the Fifth
Circuit, which datesback to the Fifth Circuit'sfina 1976 decisioninIngraham
v. Wright,® corporal punishment of apublic school student, even “ severe’ cor-
pora punishment, cannot become aconstitutiona substantive due processviola
tion.

Theunanimousdecisionwritten by Judge\Weiner, whichincludesthe sup-
porting rational e quoted in the paragraph above, was not asurpriseinside or
outsdetheFifth Circuit. After al, it wastheFifth Circuit’sdecisioninlngraham
that led to the Supreme Court’saffirming and seminal decisionin 1977 that cor-
pord punishment of studentsin public schoolsdoesnot violaterights provided by
our condtitution.®

However, what was significant and unexpected in Moore was Judge
Weiner’saccompanying opinion, a“specially concurring” opinionto go aong
with hisopinionwritten for the court. That move by Weiner wasararity. The
term * specially concur” doesnot even appear in Black’sLaw Dictionary, Fifth
Edition.

(Thisisthefirst timel have heard of such an actionin an education law
case®) Itisto Weiner’s specially concurring opinion in Moorethat we now
must turn becauseit iswhat wastriggered in time and content by the Eleventh
Circuit'sdecisionin Neal, asWeiner himself indicated.

Judge Weiner recognized and admitted upon reading Neal that the Fifth
Circuitisnow totally “isolated” initsposition regarding claimsfor denia of sub-
stantive due processin corpord punishment cases.*® Weiner noted that theiso-
lation occursinthat other federd circuitshaveregected the Fifth Circuit’ sfunda-
mental position, asit establishedin Ingraham.

InIngrahamtheFifth Circuit held that (1) Ingraham’s corpora punish-
ment did not violate Fourteenth Amendment procedural due process, (2) that the
Eighth Amendment’ s proscription of cruel and unusuad punishment did not apply
to school disciplinecases, and (3) that theinfliction of corpora punishment (even
severe punishment) did not deprive Ingraham of Fourteenth Amendment sub-
stantive due processrights because cases such ashisdo not giveriseto asub-
stantivedueprocessclaim.

The Supreme Court’ ssubsequent affirmanceof Ingraham, however, dedt
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only with theissues of procedural due processand the application of the Eighth
Amendment to school disciplinecases. It did not deal withtheissue of substan-
tive due process eventhough the Fifth Circuit did dedl withit. AsJustice Powell
explicitly noted beforewriting therationdefor hisingrahamdecison, “Wegranted
certiorari limited to the questions of cruel and unusual punishment and proce-
dural dueprocess.”¥
Thus, the Supreme Court did not deal directly with thequestion: Can
excessive corporal punishment congtitute aviol ation of substantive due process?
Nevertheless, the Court did state in Ingrahamthat when school officials” delib-
erately decideto punish achild for misconduct by restraining thechild andinflict-
ing appreciable physical pain, wehold that Fourteenth Amendment liberty inter-
edsareimplicated.”*® Based on that statement circuits other than the Fifth Cir-
cuit havefelt freeto deal with the substantive due processissueintheir own
ways.
TheFifth Circuit has continued since 1976 to strengthen itsIngraham
decisonintwo waysregarding substantive due process. First, theFifth Circuit
has continuedto view corpora punishment not as“arbitrary, capricious, or wholly
unrelated to thelegitimate state purpose of determining it educational policy.”*
TheFifth Circuit, through Ingrahamand itsprogeny, hasheld that
[w]ithout the existence of disciplinary sanctionfor
misbehavior, studentswho desireto learn would be
deprived of their right to an education by themore
disruptivemembersof their class. Weareunwilling
to hold that corpora punishment, asone of themeans
used to achieve an atmospherewhich facilitatesthe
effectivetransmittal of knowledge, hasnored and
substantial relation to the object sought to be
attained.
Withthisholding on corpora punishment theFifth Circuit hasuphel dagtate's

right tolegalize even severediscipline measuresfor misbehaving students.

The second approach used by the Fifth Circuit to strengthen itsdenid of
claims of substantive due processrelated to corporal punishment isthe accep-
tance of and reliance on the provision stated by Justice Powell in hisIngraham
decisionfor the Supreme Court. Powell stated that the“ concept of reasonable
corporal punishment...representsthe balance struck by thiscountry between the
child'sinterestsin personal security and thetraditional view that somelimited
corpora punishment may be necessary inthe course of achild’ seducation. Un-
der that longstanding accommodation of interests, there can be no deprivation of
subgtantiverightsaslong asdisciplinary corpord punishment iswithinthelimitsof
thecommon-law privilege”* That isto say, thereisno substantive due process
clamwhenthereisan adequate state tort remedy available.

Itisthissecond approach, asstated by Justice Powell, that Judge\Weiner
utilized to critiquetheFifth Circuit’sstand on the unavail ability of substantivedue
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process.*? Weiner pointed out that the Supreme Court did not rule that the
availability of astateremedy precluded theavailability of asubstantiveduepro-
cessclam. “It[the Supreme Court] did not proclaim that an adequate remedy
provided by statelaw or procedure constitutesaper se bar to astudent’sability
to state a substantive due processclaim.”® (emphasisin original). Weiner's
pointissignificant becausein a1990 Supreme Court casededing withtheclaims
of amental patient against the State of Floridathe Supreme Court held that the
“Due Process Clause contains asubstantive component that bars certain arbi-
trary, wrongful government actionsregardlessof the*fairnessof the procedures
used toimplement them.” Danielsv. Wiliams, 474 U.S,, at 331. A plaintiff...may
invokea 81983 regardlessof any state-tort remedy that might beavailableto
compensate him for the deprivation of theserights.”#

Weiner went on to recognizethat, even given the 1990 position of the
Supreme Court, the Fifth Circuit has* never closely examined the adequacy of
those state remedies, instead Smply dismissing 81983 clamsagainst school dis-
trictsand individual defendantsalike, regardless of whether they might beim-
munefromsuit.”* Weiner admitted that in general school districtsareimmune
fromtort clams. Then he admitted that thereisdoubt “whether the state pro-
videsaremedy toinjured studentsat al, much lessan adequate one.” %

After recognizing that the Fifth Circuit isisolated from theviewsof at
least seven other circuitsthat have devel oped a constitutional concept of sub-
stantive due processrightsfor corpora punishment*” or have provided students
other congtitutional protection from excessive corpora punishment,”® \Weiner
“suggested” that thetimehasarrived for hiscircuit to sit “enbancto re-examine
itsposition.”“ Weiner’s suggestion thus creates acrack in the formerly solid,
strong, and secure Fifth Circuit wall. Thiscrack, | believe, isacritical onebe-
causeit was evoked by the courageous position of the Fifth Circuit’soffspring,
the Eleventh Circuit.

Judge Weiner arguably has decided on adiscreet approach for leading
hiscolleaguesto jointoday’ s mainstream of American jurisprudenceregarding
corpora punishment in public schools. InareflectivetoneWeiner wrote, “Can
webetheonly circuitthat is‘instep’ and all therest out of step? We should not
demur in our own housekeeping....”*® Without attacking any specific judge or
any specific casedecision, Weiner has suggested astep in which hiscolleagues
havethe most and thedirect power. That isto say, the appellate judges cannot
directly control the useof corpora punishment inthe public schoolsof Louisiana,
Mississippi, and Texas. Such control istheresponsibility of thelegidatures of
thosethree states. However, thejudgesdo control the decisionto re-examine
their own position on substantive due process within the context of the changed
societal conditionsandjudicia positionsinthecountry at large. Itissurely pos-
siblethat achanged Fifth Circuit position regarding the avail ability of claimsof
substantive due process may subsequently directly affect educatorsand mem-
bersof boardsof education. Public exposure of incidents of excessive corporal
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punishmentsthrough court documents, especialy thoseincidents accompanied
by substantial monetary damages, might well lead to afurther reduction of stu-
dent abuse by educators.

A recent case, Hinsonv. Holt,>* illustrates how even astate-based claim
can bring apositiveresult. (Hinsonwasdecided in November 1998 but pub-
lishedinApril 2001.) Thefather of middleschool student Dustin Holt sued his
school district, the superintendent of schools, and teacher Jacquiline Hinson,
claming assault and battery, intentiond infliction of emotiond distress, and negli-
gencearising from anincident of corporal punishment (paddling). Hesuedin
Alabamastate court. Holt won against the teacher because she violated her
school’spolicy on corpora punishment. Boththetria court and the Alabama
Court of Civil Appedsheld that teacher Hinson willfully and with maice punished
the student, thereby meeting the standard for liability set by the Alabamastate
supreme court in Suitsv. Glover, 71 S0.2d 49 (1954). Initsdecision the state
appellate court acknowledged that “the power of an educator to disciplinean
errant student must, at some point, yiddto theliberty interest of that student.” 2
Thecourt referred tothe U.S. Supreme Court’sIngrahamdecision.

Apparently Holt did not seek afederal substantivedueprocessclamin
theeleventh circuit in 1998 because he saw no way then to stateafederal claim.
Perhapshethought it would befutileto alegeaFourteenth Amendment claimin
light of Gaither v. Barron.®® In Gaither, athen-recent eleventh circuit case, the
district court explicitly stated, “ Because of theavailability in Alabamaof state
criminal and civil actionsagainst ateacher who excessively punishesachild, it
would beamisuseof thiscourt’sjudicia power to consider whether thisparticu-
lar instance of corpora punishment wasarbitrary or excessive.”* Holt simply
used the state remedy route as outlined by Justice Powell in Ingraham.

Despite Judge Weiner’ seffortsin hisconcurring opinion, temptation ex-
iststo criticize Judge Weiner for not taking astand against corporal punishment
itsdlf. After al, thedataon corpora punishment have changed significantly inthe
last quarter-century. Inhismgjority opinionfor the Supreme Court’sdecisionin
Ingrahamin 1977, Justice Powell noted, “ Only two states, Massachusettsand
New Jersey, have prohibited corporal punishment intheir public schools.”* Ac-
cording to current data, 27 states, several large cities, and Washington, D.C.
now ban corpora punishment. Moreover, the number of reported paddlings of
students has decreased from 1.4 millionin the 1979-80 school year to 470,000
in1993-94 10 365,000in 1997-98.% (Itisfair to point out that in the 1997-98
school year ten states, including the threethat comprisethefifth circuit [Louis-
ana, Mississippi, and Texas], accounted for 90% of theincidents nationwide.>")

Inaddition, itispossibleto criticize JudgeWeiner for not citing or other-
wise utilizing Rosenberg’ sexcellent and detailed 1990 article, positing the“irra-
tionality” of the decisionsof the Fifth Circuit regarding substantive due process.®
In her 1990 article specifically devoted to the Fifth Circuit, Professor Rosenberg
noted that state lawsauthorize only the use of reasonableforce on students. She
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argued correctly, | believe, that fifth-circuit states should not then “insulateits
overzedlousagentsfromsuit inthefederal courtsby creating stateremedies’ for
dealingwith corpora punishment.*® Sheincisively pointed out that “the Fifth
Circuit, without analysis, has steadfastly adhered to the view that stateremedies
insomeway precludeaSection 1983 claim....”® (emphasisadded).

Furthermore, Weiner issubject to criticism becauseit isgpparent that he
was not ableto convince even one colleagueto join himin hisspecially concur-
ring opinion. Nor wasWeiner willing toins st that one of hiscolleagueswritethe
opinionfor the court so he could dissent, thereby forthrightly supporting Moore's
claimregarding the denid of substantive due process. Itisnot clear why Weiner
shifted the burden of responsibility for examining theavailability of stateremedies
fromindividua judgesor panelsof judgesto thefull, en banc Fifth Circuit.

Intheend, Welner hasleft ustwo opinionsthat conflict, onethat supports
hiscircuit’s precedent and onethat questionsit. Whichreflectstherea Weiner is
also not clear. Weiner was not clear about what ishisjurisprudential stanceon
corpora punishment. Hisopinion for theunanimous pand isastrong defense of
precedent. However, precedent, asthe Supreme Court understood in Brown v.
Topeka, must yield when people and their ideas about society change. “Any
languagein Plessy v. Ferguson contrary to thisfinding[i.e., segregationisdetri-
mentd] isrgected.”®! Indeed, if precedent isdispositive, then changeisvirtualy
impossible. Furthermore, changefor sakeof beinginstep with others, asimplied
intheforegoing quotationfrom\Weiner, isnot asinfluential aschangegroundedin
principledjurisprudence. Changeguided by voguerather than by an understand-
ing of education and thelega necessity for supporting substantive due processas
alegitimate claim against corporal punishment in our public schools does not
providefirmdirectionto anyone.

Inaddition, | smply cannot reconcile Weiner’ sstatementsin hisopinion
for the court with thosein his specialy concurring opinioninregard to the ad-
equacy of stateremedies. In hiscourt opinion Weiner justified the denial of
substantive due processby stating, “We have held consstently that, aslong asthe
state provides an adequate remedy, apublic school student cannot stateaclaim
for denia of denial of substantivedue process....”% He then proceeded to cite
Texaslaw and aprior Fifth Circuit case, Cunninghamv. Beavers,®® to show
that there existsan adequate state remedy for Texas students. Onthe other hand,
in hisconcurrence Weiner admitted that the Texasremedy isinadequate. He
said, “Asamatter of fact, Texas school districtsgenerally do have state-law
governmentd immunity fromtort claimsbrought by injured students.”®* In short,
Weiner appearsto betaking out of both sides of hismouth.

Inspiteof my overdl criticism of Weiner, | am grateful for thecrack inthe
Fifth Circuit’ swall that was created by him. A changeintheFifth Circuit will be
desirable and acceptable even if it isbased on weak grounds. Better achange
for weak reasonsthan no positivechangeat al. If theFifth Circuit’swall subse-
quently fallsdueto Weiner’ s Joshua-liketrumpet call,®*  other benefits may oc-

13 Vol. 21, No. 2, 2002, pp. 2- 22



[llinois State School Law Quarterly
\Vol. 21, No.2 , 2002, pp. 2 - 22

cur. For example, the Fifth Circuit might serveasamodel for other circuitsto
follow; the Statesof L ouisiana, Mississippi, and Texasmight modify their state
lawsby banning corpora punishment completely or by setting narrow restrictions
ontheuseof corpora punishment in discipline Stuations,; and the Supreme Court
might someday decideto grant certiorari based on aclaim of denial of substan-
tive due process, something it did not do when reviewing Ingrahamin 1977.

We need not fear nor expect an overnight revolutionin thelaw on corpo-
ral punishment. The 23 statesthat now permit corporal punishment do so be-
causetheir legidaturesreflect the cultural approach of their constituentsto the
rearing and educating of their children. A changein cultureisadow process. It
hastaken tremendous pressurefrom the nation asawhol e, “withering criticism,”
according to the New York Times, to bring changein Texas scriminal law re-
garding the death penalty. “While most of the changes cover abroad range of
crimina defendantsand not solely those charged with capital crimes, many law-
makerswere motivated largely by theintense negative attention focused on
the state’ sdeath penalty....” (emphasisadded).® Such criticism and attention
will not likely ariseregarding corporal punishment becauseall of the statescon-
tiguouswith Texasnow permit corporal punishment intheir public schools.

Judging from prior court decisions concerned with holding aschool dis-
trict liablein mattersrelated to student behaviors, the standard to be appliedin
any future reform will be ahigh one to meet. The two-part standard of the
Eleventh Circuit quoted earlier congtitutesadeliberately high bar that will defeat
many student plaintiffs. Perhapsunnecessarily, the Eleventh Circuitimmediately
went ontoindicateexplicitly that it did not expect agreat responseto the change
ithad madeinthelaw. Inreflecting onthe“test” it had established, thecourt said:

Thetest we adopt today will, wethink, properly
ensurethat studentswill beableto stateaclam
onlywherethealleged corporal punishment truly
reflectsthekind of egregiousofficia abuseof force
that would viol ate substantive due process protection
in other, non-school contexts. We do not open the
door to aflood of complaintsby students objecting
totraditional and reasonable corpora punishment.
[emphasisintheoriginal] %

The gpproach of the Eleventh Circuit isreminiscent inlanguage and con-
tent of the opinionsissued by the other circuit courts, asindicated earlier. Itis
also reminiscent of the approach taken by the Supreme Court just two yearsago
in Davisv. Monroe County Bd. of Education,® a case dealing with a school
digtrict’sliability under Title X for failureto remedy aclassmate’ ssexua harass-
ment of astudent. The Court established thefollowing high standard for holding
aschool digtrict liable: “Wethus concludethat funding recipientsare properly
held liablein damage only wherethey are deliberately indifferent to sexual ha-
rassment, of whichthey have actua knowledge, that isso severe, pervasive, and
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objectively offensivethat it can be said to deprivethevictimsof accesstothe
educational opportunitiesor benefits provided by theschool.”%

We must accept thefact that most federal courtshavefinaly recognized
the need to protect studentsviacongtitutional provisonrather thanviatortlaw in
severeinstancesof corpora punishment. Wemust also accept thefact the stan-
dardsestablished for such protection may betoo high for many student plaintiffs
to meet. A casedecided last November illustratesjust thispoint. InBrownv.
Ramsey afederd district court withinthefourth circuit stated that “the standards
for establishing acongtitutional injury arefar higher, and Plaintiffshavefailed to
meet the exacting standards as stated by the Fourth CircuitinHall. Again, evi-
dencethat may giverisetoatort clamwill not necessarily establish asubstantive
due processviolation under 81983; the merefact that astate official may have
committed atort will not sufficeto support acause of action for constitutional
harm.” ™

Additiondly, wemust admit that it isnot clear, nor canit ever beclear, to
what extent theavailability of congtitutional protection haslowered the number of
student victimsover the past two decades. Evenif thereisno causal relationship
between court decisionsand the reduction of corporal punishment, it istruethat
the number of students struck (paddled) has decreased during the two decades
from 1980 to 1998, the sametime period during which most jurisdictionsde-
cided that congtitutiona protection wasappropriate. (Notethedatesinthedeci-
sionscited in endnotes47 and 48.) Of course, the decreasein corporal punish-
ment may not be attributabl eto the court decisionsbut to therise of public con-
cern,”* whichisthe causefor the court decisionsin thefirst place. After all,itis
roughly in thissametime period from 1980 to today that the number of states
banning corporal punishment in public schoolshasrisenfrom2to 27. Itisaso
the period during which world-wide support appeared for the United Nations
Convention onthe Rightsof the Child, adocument with provisionsfor prohibiting
the corporal punishment of children. Asof theyear 2000, 191 nations have
ratified that Convention. (TheUnited Stateshasnot done so at thistime.”?)

Inany case, it isapparent that thereis an interdependent relation be-
tweentheofficid banning of corpord punishment, thereduction of sudentspaddied
for disciplinary reasons, and court decisionsgiving constitutional protectionto
students. Court decisionsdo strengthen and support any popular movement
against corporal punishment, whether that punishment issevereor not severe.
Oneauthor has pointed out correctly that the banning of corporal punishmentin
our public schoolsby over haf thestatesisa® sign of anevolving society.” She
then went on to assert, “ The federal courts should not turn ablind eyeto the
evolving standards of decency that mark the progress of our maturing society.
They should be encouraged and required to supplement that progresswith judi-
cid actionsthat conformsboth to the Congtitution and reflectsthe positive devel -
opmentswithinsociety.”” | agree completely.
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Inconclusion, | am optimistic that with the combined appearance of Neal,
Moore, and Hinson the courtswill moveforwardin protecting students, leading
attimesandfollowing a timesthe statelegidators, loca board of education mem-
bers, and educatorswho recognize the continuing need to value the constitutional
and humanerightsof students. Some change hasalready occurredinthelaw and
intheuseof corpora punishment in schools. Itisasignificant change, abeita
dow andtardy one, and it will and should continue.
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