Il1linois 1
School
Law

Quarterly

Edi t or
El i zabeth Ti mrerman Lugg, J.D., Ph.D

Publ i cati ons Manager
Leslie M Smth

M ssi on St at enent

The primary purpose of the Illinois State School Law Quarterly is to
provide a forumfor the interchange of ideas, theories, and issues on various
aspects of school |aw anong practitioners, professors, and attorneys. The
enphasis is on analyzing issues in school |aw for the purposes of devel oping
new t heories to explain current and past devel opnments in the law and to
provi de the theoretical framework which can be used to anticipate and predict
future devel opnents in school |aw

Illinois State University is an Equal Opportunity/Affirmative Action
institution in accordance with Civil Rights |egislation and does not
di scrimnate on the basis of race, religion, national origin, sex, age,
handi cap, or other factors prohibited by law in any of its educationa
prograns, activities, adm ssions or enploynent policies. University policy
prohi bits discrimnation based on sexual orientation. Concerns regarding this
policy should be referred to Affirmative Action Ofice, Illinois State
Uni versity, Canpus Box 1280, Normal, |IL 61790-1280, phone 309/438-3383. The
Title I X Coordi nator and the 504 Coordi nator nay be reached at the sane
addr ess.

Illinois State School Law Quarterly is published every Fall, Wnter,
Spring and Sunmer by the Departnment of Educational Adm nistration and
Foundati ons and the Coll ege of Education, Illinois State University, Campus

Box 5900, Normal, IL 61790-5900.

Annual subscription price is $24.95 per year for single copies.
Copyri ght pending. If you quote or paraphrase, please credit author and
IIlinois State School Law Quarterly in an appropriate manner. This publication
is not produced for the purpose of rendering |egal advice or services.
Expressed points of view of the Editor, Associate Editor, and contributors
represent personal opinion and not that of the University, College, or
Departnment. All inquiries should be directed to Editor, Illinois State Schoo
ngbcuarterly, I[1linois State University, Canpus Box 5900, Normal, IL 61790-
5 .



Protected Classroom Speech of Public School Teachers:

Pickering, Its Progeny, Its Conflicts and Policy |ssues*

Rondd T. Hyman, Esg.
Graduate School of Education
Rutgers Univergty
New Brunswick, N.J. 08901-1183
(732) 932-7496, Ext. 8223; Fax (732) 932-6803
rhyman@rci.rutgers.edu

*Revi sion and updating of a paper prepared for the 48" Annual Conference of
the Education Law Association, "Balancing R ghts: Education Law in a Brave
New Worl d," New Ol eans, Louisiana, Novenber 14-16, 2002.

The concept of academc freedom the concept that constitutes the
theoretical underpinning in suits brought by teachers who oppose retaliation
by boards of education for what teachers have said or done, originated in
situations related to higher education. Only decades after academ c freedom
becamre broadly accepted as protection for professors did public school
teachers seek to apply to thensel ves what the courts had yielded to professors
as scholars and researchers.?® Al though academc freedom nay apply to
prof essors, as somewhat autonomous scholars within their specific disciplines
in auniversity setting, it is far fromclear as to what extent, and even why,
academ c freedom applies to classroomK-12 teachers.

The issue of First Amendnent protection for in-class speech of public
school teachers was admittedly not the nost pressing or burning policy issue
facing Anerican schools in the second half of 2002, as the nenbers of the
Education Law Association nmet. After all, within the last week in the nonth
of June three separate school |aw court decisions appeared on the first pages
of our daily newspapers: the Suprenme Court decision permtting the use of
vouchers to pay for tuition in religious schools;? the Supreme Court decision
permtting random drug testing of students in all conpetitive extracurricul ar
activities;® and the Nnth Grcuit Appellate Court decision® that held "(1)the




1954 Act® adding the words 'under God' to the Pledge [of Allegiance], and (2)
EQUSD s® policy and practice of teacher-led recitation of the Pledge, with the
added words included, violate the [constitution's First Amendnent]
Establ i shment d ause."’ Even though concern for the academc freedom of
public school teachers does not out-shine the concern for vouchers, or drug
testing of students participating in extracurricular activities, or the
contents of the Pledge of Allegiance, the issue of teacher in-class free
speech significantly affects the lives of mllions of teachers and students
daily.

In this article | shall treat the balancing of teacher and school
district rights in suits brought by teachers who have claimed that their
school districts have retaliated against them thereby violating the teachers'
First Amendment academ c freedomrights. | shall utilize the nost recent, but
not final, decision in Cockrel v. Shelby County School Dstrict (Cockrel 11)3
as an excellent exanple of the k12 academ c freedom cases that follow the
Pickering v. Board of Educ.® line of analysis. | shall also offer comentary
on the topic at hand, including ny idea about what is the prinmary policy issue

on K-12 public school teachers' in-class free speech.
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Despite the many Suprene Court cases dealing with clains by plaintiffs
that their speech deserved constitutional protection under the First Amendment
provision that "Congress shall make no law ... abridging the freedom of
speech, " the Supreme Court has not yet dealt directly with the clains that in-
class speech of public school teachers deserves constitutional protection.
Therefore, the lower courts, at both the district level and the appellate
level, must rely on Supreme Court decisions that are in one way or another
of f-point when they deal with in-class free speech clains. A few courts have
relied on Tinker v. Des Mines Indep. Sch. Dist.,! which focused on in-school
student speech about the controversial issue of support for the war in
Vietnam® In Tinker the Court ruled that the students' arnband "speech" was
pr ot ect ed. The Court declared, but did not specify anything regarding
t eachers, that

First Amendnent rights, applied in light of the special characteristics




of the school environnent, are available to teachers and students. It
can hardly be argued that either students or teachers shed their
constitutional rights to freedom of speech or expression at the
school house gate. This has been the unnistakable holding of this Court

for al nost 50 years.™ (enphases added).

Even though the Court recognized that teachers do have First Arendnent
rights, the application of Tinker to cases involving teacher rights has not
been wi despread. The key standard that the Court supported in Tinker deals
with disruption in a school. To prohibit an expression of opinion the school
must show that the "forbidden conduct would nmaterially and substantially
interfere with the requirenents of appropriate discipline." (citation
omtted).

Most courts have relied on either Pickering (as clarified substantively
primarily by Connick v. Mers®™ 15 years later) or Hazelwood Sch. Dist. v.
Kuhl rrei er *°. Pickering dealt with a teacher's out-of-class speech when he
wote to a local newspaper criticizing his board of education and
superintendent for the way they "had handl ed past proposals to raise new
revenue for the schools."? The Court ruled that teacher Marvin Pickering' s
speech was constitutionally protected because that speech dealt with a natter
of general public interest. In balancing Pickering's interest “as a citizen
in comrenting upon matters of public concern” with the school district’s
interest “as an enployer in pronoting the efficiency of the public services it
perforns through its enployees,” the Court ruled that Pickering' s interest was
greater than the school district's.'®

Connick dealt with the actions of Sheila Mers, an Assistant D strict
Attorney in New Oleans, who distributed a questionnaire to "her fellow staff
nmenbers concerning office transfer policy, office norale, the need for a
grievance conmittee, the level of confidence in supervisors, and whether
enpl oyees felt pressured to work in political canpaigns." District Attorney
Harry Connick fired Myers because Myers refused to accept a transfer within
the D.A’'s office and because Connick considered "the distribution of the
questionnaire as an act of insubordination."?*®

In considering Myers's suit claimng protected free speech, the Suprene



Court clarified Pickering on two points. First, the Court clarified the
definition of matters of public concern to be those that can be "fairly
considered as relating to any matter of political, social, or other concern to
the comunity. 20 Second, the Court declared that, in deciding whether an
enpl oyee’ s speech addresses a matter of public concern rather than a natter of
personal interest, a court nust look at the "content, form and context of a
given statement, as revealed by the whole record.? Based on these
clarifications, the Court supported the government rather than Mers when it
performed the "Pickering bal ance" of the parties' interests.?

The other Suprene Court decision on which some |ower courts have relied
is Hazelwood School Dist. v. Kuhlneier.?® Hazelwood dealt with the claim
brought by student editors of the high school newspaper, that Principal Robert
Reynol ds violated their First Arendnent free speech rights. The princi pal
removed two pages from the school -supported newspaper, Spectrum before it
went to press. The Court held that the newspaper was not a public forumbut a
conponent of the school's curriculum (Spectrum was witten and edited by
students in a course entitled Journalismll.) Hence, readers of the newspaper
"m ght reasonably perceive [it] to bear the inprimatur of the school."?* The
Court established a test for the linmtation of the students speech: school
officials may regul ate school sponsored student speech and expression as |ong
as their "actions are reasonably related to legitinmate pedagogi cal
concerns. "

Bot h Pickering and Hazel wood have a limted relationship to teacher in-
class free speech lawsuits in that the former case deals with teacher's out-
of -cl ass speech as a citizen and the latter case deals with student speech in
school - sponsored activities. Neither precedent deals directly with teacher
in-class speech. Thus, no Suprene Court case exists that covers the dynamc
triadic classroom relationships that exist anong teacher, student, and the
curriculum

Ohe result of the limted relationship of current Suprene Court
decisions is that at this tine there is no agreenent anmbng the appellate
courts as to which Suprene Court decision, Pickering or Hazelwood, should
guide the lower courts' exam nations of teacher in-class controversies or

whet her either should do so. The split anmong circuits appears to be as




follows:?® the Third, Fourth, Fifth, Sixth, Ninth, and District of Colunbia
circuits use Pickering;27 the First, Second, Seventh, E ghth, Tenth, and
El eventh circuits use Hazel wood. *®

The split among circuits means that Pickering and Hazel wood |ead the
judges to undertake different analytical approaches as they deal with teacher
free speech cases. Pi ckering leads judges to decide whether the plaintiff
teacher's action constitutes speech, whether the speech is protected in that
it was on a matter of public concern, and whether the teacher's interest as a
citizen outweighs the school board s interest as the enployer. If all of
these questions are answered Yes, then the defendant school board nmust show
that it would have penalized the teacher in any case. On the other hand
Hazel wood | eads the judges to decide, first, whether the plaintiff teacher's
action, which qualifies as speech, is curricular and, second, whether the
def endant school board's punishrment for that speech is reasonably related to
legitimate pedagogi cal concerns. In essence, then, the split anong the
appel late courts today centers on which analytic test to apply to disputed
speech.

The various decisions by the lower courts indicate that neither
Pi ckering nor Hazelwood offers much protection to teachers in spite of the
rhetoric of the Suprene Court and the lower courts about the centrality of
academc freedomto the education of students living in a dynam c denocracy.
Recall the tinmely and deservedly oft-quoted statenent in Keyishian v. Board of
Regent s:

Qur Nation is deeply committed to safe-guardi ng acadenic freedom which

is of transcendent value to all of us and not nmerely to the teachers

concerned. That freedomis therefore of a special concern of the First

Anmendrent, which does not tolerate laws that cast a pall of orthodoxy

over the classroom "The vigilant protection of constitutional freedom

is nowhere nore vital than in the community of Amrerican schools.”

Shelton v. Tucker, [364 U S 479,487 (1960)]. The classroom is

peculiarly the "narketplace of ideas."?

Wil e nmost courts currently rely on Pickering or Hazel wood when deci di ng

on a plaintiff teacher's claim of violation of academ c freedom under the



First Amendnent, some other courts rely mainly on yet another approach. That
is, whether with or without a grounding in the substantive First Amendnent
right of free speech, some courts primarily take a Fourteenth Anmendment
procedural route. These courts ask whether the teacher had notice from the
school board that the teacher's speech fell into the category of prohibited
speech. Two First Grcuit cases stand out as the chief exenplars of the
procedural approach to academ c freedom di sputes

In Keefe v. Geanakos® a tenured high school teacher of English, Robert
Keefe, discussed an article that appeared in the Septenber, 1969 issue of
Atlantic Monthly nagazine with his students. The article, witten by Robert
Lifton, a psychiatrist and professor at a noted nedical school, included a
"dirty" word, which the court described as, "admttedly highly offensive [and]

is a vulgar term for an incestuous son."*

The court, after questioning the
school board' s action on substantive grounds, said, "W believe it equally
probable that the plaintiff will prevail on the issue of lack of any notice
that a discussion of this article with the senior class was forbidden
conduct . "%

The second case, Ward v. Hckey,® dealt with a nontenured biol ogy
teacher, Toby Kl ang Ward, whose contract was not renewed after "a discussion
in Ward's ninth grade biology class concerning abortion of Down’s Syndrome
fetuses."3 Athough the court ultimately did not support Ward on technica
grounds, the court did find that "a school committee nmay regul ate a teacher's
cl assroom speech if: (1) the regulation is reasonably related to a legitimate
pedagogi cal concern...; and (2) the school provided the teacher with notice of
what conduct was prohibited...."*

Keefe and Ward, though precedent only in the First Grcuit, have served
to support an array of clains of retaliation by school boards from around the
country. (One excellent exanple of a court relying on notice to teachers is
Cowan v. Strafford RVI School Dist.,*® a case nmore well known as "The Magi ¢
Rock" case than by its official nane. In Cowan the district court judge took
a sinple approach. First he stated that the Supreme Court in Keyishian
recogni zed academ c freedom as a special concern of the First Amendnent. He
then quoted from Ward, stating that |ocal boards of education nmay proscribe

certain speech provided they comruni cate their decisions to teachers. He went




on to find that the Magic Rock letter sent by Cowan to her second grade
students was properly classified as classroom speech and that Cowan's school
district "could not reasonably expect Cowan to know that references to magic
were prohibited. "3 At trial the jury subsequently found in favor of Cowan's
First Anmendment claim even though she was a probationary, nontenured teacher
without a Fourteenth Anendment property right derived from being tenured.
(Earlier the judge had declared in his denial of summary judgnent to the
def endant school board that "classroom speech related to classroomactivity or
curriculummade by a teacher is protected speech unless the teacher knows what
speech is prohibited.")®

Thus, courts have agreed that teachers deserve some notice that certain
conduct is prohibited and that it is unreasonable for the school to expect
teachers to know, without notice, what is proscribed. The due process
requirenent of the Fourteenth Anendrment applied to teacher in-class speech
cases comes to support acadenic freedomclaimed under the First Amendnent.

Wth the conclusion of this brief presentation of today's |egal context
for examning the in-class free speech clains of public school teachers, |et
us turn now to an ongoing case that had the potential in 2002 to be used by
the Suprenme Court to set forth its views, for the first tine, on in-class K-12

t eacher free speech.

1.  Cockrel ®
Donna Cockrel was a tenured fifth grade teacher in Shelby County (KY)
School District. The School District dismssed Cockrel on July 15, 1997,
listing 17 specific instances of misconduct armounting to insubordination,
conduct unbecom ng a teacher, inefficiency, inconpetency, and neglect of duty.
Cockrel filed suit, however, claimng that the District disnmssed her in
violation of her "First Amendnent right of speech when discussing the
potential environmental benefits of industrial henmp" as an alternative fiber
source to wood pulp in naking paper. Cockrel had on two occasions invited
actor Wody Harrelson into her classroomto speak about industrial henp, an
illegal substance in Kentucky.
The district court® on January 28, 2000 granted the School District's

nmotion for sunmary judgnent on Cockrel's First Arendnent retaliation claim



Gting Connick, the court held that Cockrel's selection of industrial henp as
part of her unit on Saving The Trees was not protected citizen speech but
private speech in her role as an enpl oyee. The court also held that Cockrel's
conduct did not <constitute expressive speech and did not send a
"particul ari zed nessage," citing Spence v. Wshington.* Thus, because
Cockrel had no protected First Anendment right to speak, the district court
ruled that Cockrel had no retaliation claim Cockrel then appealed to the
Sixth Grcuit Court of Appeals

The appellate court reviewed de novo the district court’s grant of
summary judgrment to the defendant school district. The appellate court's
decision, Cockrel Il, is a classic, casebook exanple of a Pickering analytic
approach to a teacher's in-class free speech claim It deserves attention not
only as an indication of the court's substantive position but equally as a
step-by-step description of the Pickering anal yti c approach. %

Step 1. WAs Cockrel's activity speech? The Sixth Grcuit began its
analysis with this threshold question about Cockrel's role in her classroom
Adting two non-education Supreme Court decisions,* the court recognized that
Cockrel did not generate her own ideas on industrial henp but invited an
outsi de speaker to advocate the use of that plant as the source for an
alternative to wood pulp. The court ruled that Cockrel's conduct, |ike that
of newspaper and cable television operators, was a form of speech. That is,
the teacher's selection of a speaker for an in-class presentation is as much a
form of speech as a cable operator's decision as to which prograns to present
to its viewers. Thus, according to the appellate court, the district court's
negative answer to this question was an error as to what qualifies as speech
inthe first place

Step 2. Is Cockrel's Speech Constitutionally Protected? To answer this
guestion the court broke the issue into two parts; an affirmative answer to
each part is required in order to |abel Cockrel's speech as constitutionally
pr ot ect ed.

Step 24 Does Cockrel's Speech Touch on a Matter of Public Concern?
Rel ying on the Connick nodification of Pickering, which set the boundaries of
what is a natter of public concern, the court held that there was "no

qguestion" that the issue of industrial henp was "a matter of great politica
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and social concern to many citizens of Kentucky."*

5

and Leary v. Daeschner,*

which quoted Pickering, the court ruled after
bal ancing the parties' interests that, "on bal ance, the defendants' interests
in an efficient operation of the school and a harnoni ous workplace do not
outweigh the plaintiff's interest in speaking about the benefits of industrial

henp, an issue of substantial political and economc concern in Kentucky."*

Thus, Cockrel's speech was deemed to be constitutionally protected.

in Such D h?
CGting Leary as precedent for its circuit, the court quickly and sinply
answered this question in the affirnmative, too. After all, Cockrel surely

suffered by | osing her tenured job as a teacher.

I o : krel Mot :

Part, by Cockrel's Decision to Speak About Industrial Henp? The court relied
on Bailey v. Floyd County Bd. of Educ. to set up the criterion for Cockrel to

neet : "the enployee nust link the speech in question to the defendant's

n 47

decision to dismss her. The court held that Cockrel had presented enough

evidence that "a reasonable jury could find that the defendants, in

termnating her, were at |least partially notivated by her decision to speak on

n 48

i ndustrial henp. Wth this decision by the court, Cockrel satisfied her

burden of proof before the court.

0 Mul d N na

Jdass About the Mrits of Industrial Henp? This question deals with the
burden of proof under Pickering set for the District after Cockrel had net her
burden of proof in a claimof First Arendnent retaliation. Ther ef or e,

because this appellate situation dealt wth summary judgment, the court
decided that the defendant had the heavy burden to show that "every"*
(enmphasis in original) juror would decide in its favor. This is a heavier

burden than the burden the District would have to neet when facing a jury
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during a trial on the nerits of the case. To rule in favor of the D strict on
summary judgnment the court held that it had to be "confident that the
defendant's decision to termnate the plaintiff was not based in part upon the

"0 The court ruled that it was not confident

plaintiff's decision to speak.
in this regard. Therefore, the court on Novenber 9, 2001 reversed the
district court's grant of summary judgnent and renanded the case to the
district court to resolve the factual issues at trial rather than decide the
case at the summary judgment stage.

In sum the Sixth drcuit supported Cockrel substantively and
procedural Iy, substantively in that the court said that Cockerel proved that a
reasonable jury could find that the Dstrict was notivated at |least in part by
her industrial henp activity and procedurally in that the court remanded the
case to the district court for a trial. These were two significant victories
for Cockrel. Nevertheless, Cockrel still might lose on the nerits of the case
if a trial does take place and if a jury decides by a preponderance of the
evidence that the District would have dism ssed Cockrel even if she had not
engaged in her constitutionally protected speech.

The School District petitioned the Suprene Court for certiorari in
April, 2002. On COctober 7, 2002 the Suprene Court denied the petition. A
trial is now set for June, 2003. Cockrel has sued for damages under 42 U S.C
81983 for the District's violation of her civil rights. The District has
filed notions for summary judgment and res judi cata based on ot her aspects of
the case. In short, the case is continuing toward a trial at this point.

Perhaps the Supreme Court will deal with Cockrel again if that case
percolates up to the Court after |ower court decisions on the nerits of the
case present a full array of adjudicated facts and interpretations. a,
perhaps the Court will establish new law and bring order to this
constitutional matter of teacher in-class free speech if it does grant
certiorari to a different case in the future.

Wth the exception of one point -- the Sixth Grcuit did not comrent on
the loss by Cockrel of her teaching certificate even before the Superintendent
of Schools sent his letter ternminating Cockrel's enploynent® -- | believe
that Cockrel 11 is a clear and well-reasoned analysis of law The D strict

rai sed this point about Cockrel's loss of her certificate in its petition for
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certiorari. It is not clear at all why Cockrel Il did not deal with this
matter clearly.

| believe that the Sixth Grcuit was correct when it referred to its
di sagreement with the Fourth and Fifth Grcuits regarding the intent of the
Suprenme @urt in Connick. In regard to this intra-Pickering conflict, the
Sixth Grcuit wote, "W believe that the Fourth and Fifth Grcuits have
ext ended the hol ding of Connick beyond what the Supreme Court intended....The
facts of Connick indicate that Fourth and Fifth Grcuits have read the Suprene
Court's |anguage too broadly. "% (This is not the conflict among the
circuits that is discussed in the legal literature, which is between the
application of Pickering rather than Hazelwood.) The Sixth Grcuit believes
that the Fourth and Fifth Grcuits interpreted Connick to mean that anything a
plaintiff said while speaki ng as an enpl oyee woul d be unprotected speech. Yet
the Supreme Court ruled that one part of Mers's questionnaire in Conni ck was
protected speech because it did deal with a matter of public concern, nanely,
the pressure on an assistant district attorney to work in political
canpai gns. > However, the Court ruled against Mers because her
guestionnaire "touched upon matters of public concern in only a nost linited
sense."*In contrat, Cockrel's speech on industrial henp deserved protection
because it dealt mainly, not in "a nost limted sense,” with a matter of

public concern.

I11. Commentary

The issue concerning the in-class free speech rights of public school
teachers is still unsettled at this time. It is unsettled in part because the
Suprene Court has never rul ed substantively on a case dealing with a teacher's
claim of violation of First Arendnent in-class free speech rights. It will
not do so in its 2002-2003 session unless it changes its current agenda.
Until the Court speaks, natters renmain unsettled on such questions as: Wat
is the Court's view on the concept of academic freedom as it concerns k12
public school teachers? Gven that there is no direct, on-point Suprene Court
decision to guide the lower courts, what analytic approach should judges
enmpl oy when deciding a K12 teacher's free-speech clain? To what extent is

the role of a teacher to inculcate fundanental values, and to what extent is
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it to teach critical thinking in the marketplace of ideas? |s there some way
to lower the tension between a board of education and the teachers who object
to tight control of in-class speech?

Despite the attention in the legal literature given to the split of the
appel late circuits in regard to the use of Pickering or Hazelwod as the
preferred Supreme Court precedent for analyzing a public school teacher's
free-speech claim | believe that the split between the circuits is actually
of secondary concern. Either Pickering or Hazelwood will allow judges
sufficient analytic leeway to support a given decision. For exanpl e, Judge
Mtz in Boring v. Bunconbe GCounty used Hazelwood to support her panel's
decision in favor of plaintiff Boring.>® However, when the en banc Fourth
Crcuit applied Pickering to reverse her panel's decision, Judge Mtz pointed
out that Boring herself and the two school board associations supporting the
Bunconbe County school board preferred Hazel wod. The judge then went on in
her dissent in Boring Il to apply Connick to support Boring s conplaint
again.® Thus, in Boring both Pickering and Hazel wood served the majority and
the dissent in supporting their positions. In Cockrel II, although the
majority used only Pickering, it acknowl edged that other <circuits use
Hazel wood, but it never criticized Hazelwood nor stated that Pickering was
superior. It only stated that Pickering was used "consistently"” in the Sixth
Grecuit.>
Having said that the split in circuits constitutes only a secondary
issue in dealing with teachers' in-class free speech and having raised the
guestion earlier about the role of the teacher regarding the teaching of
critical thinking (which is often at the root of First Amrendnent free speech
teacher clains), | shall turn to what | consider the najor issue in this area.

The Suprene Court has stated explicitly in Bethel School D strict v.
Fraser that it believes that a primary role and purpose of the public school
systemis inculcative. The public schools

"must inculcate the habits and nmanners of <civility as values in
t hensel ves conducive to happi ness and as indispensable to the practice
of self-governnent in the community and the nation." [citations
omtted]....we echoed the essence of this statenent of the objectives of

public education as the "inculcat[ion of] fundanental values necessary
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to the mai ntenance of a denocratic political system"®®

| call attention to the deliberate use of inculcate rather than teach as
a key verb of action to be perforned by teachers when the Court refers to the
mai n obj ectives of public education. Though the staff nenbers are commonly
called teachers, their job may rightly be in large nmeasure to incul cate.
Furthernore, the Court pointed out in MIliken v. Bradley that schools
are under the close supervision of |ocal citizens:
No single tradition in public education is nore deeply rooted than | ocal
control over the operation of schools; |ocal autonony has |ong been
t hought essential both to the maintenance of community concern and
support for public schools and to quality of the educational process....
[L]ocal control over the educational process affords citizens an

opportunity to participate in decision making....> [citations omtted].

Added to this situation that involves the inculcation of values as a
main objective of public education, which is under local control, is the
double recognition that (1) acadenic freedom the key concept supporting
teacher in-class free speech, derives from efforts to protect university
prof essors who are concerned with chall engi ng current know edge and creating
new know edge and (2) faculty nenbers in the public schools have a quite
different job description fromuniversity professors. |In deciding Milloux v.
Kiley,® a K-12 academ ¢ freedom case, Judge Wzanski explicitly pointed out a
series of essential differences between the university nodel of education and
the public high school nodel of education. Anong other differences the judge
correctly noted, "Mst parents, students, school boards, and menbers of the
community usual ly expect the secondary school to concentrate on transmtting
basic information, teaching 'the best that is known and thought in the world,'
trained by established techniques, and, to sone extent at | east,
indoctrinating in the nores of the surrounding society."® It is on this
basis that Yudof, in his insightful exam nation of the concept of academc
freedom states that there is an "ill fit" between academc freedom in
universities and the public schools and that in general the early, notable

attenpt to apply academc freedom to the public schools [that is, Parducci]
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"never becane the | aw of the |and."®

G ven the conbination of factors nentioned above -—role and purpose of
the public schools, close control of public schools by local citizens, and the
concept of academic freedom being an ill-fit with the public schools -—I
believe that the essential issue in K12 acadenic freedom situations involves
a pair of related questions: (1) To what extent wll local boards of
education noderate their tight control of their schools so as to create
greater leeway for their teachers? (For exanple, to what extent will a board

allow a 22-year old just-out-of-college teacher to deternine what books

students will read, what filnms students will view, and what topics students
will discuss under the |abel of in-class academc freedon? To what extent
will a local board allow a senior tenured teacher to supplenment course

approved reading lists, filmlists, and topics for discussion?) (2) To what
extent will the Supreme Court support local boards of education when they
exercise their control, tight or noderated, over teacher speech and the
curriculum that they have set for their students? These are the questions
that educators, |awyers, judges, and board of education nenbers need to
addr ess.

Recall here the Supreme Court's pronouncenent in Bethel regarding the
power of the local school boards, "The deternination of what manner of speech
in the classroomor in school assenbly is appropriate properly rests with the

school board. "%

Wil e sonme university scholars night argue with the Supreme
Court on this point about control in regard to the university, virtually
everyone involved with K-12 educati on, except some teachers, agrees with board
control of the K-12 classroom

The prinmary issue, then, is not whether Pickering or Hazel wood applies
in any given case because both offer much leeway to presiding judges to frane
their decisions. The criteria generated by Pickering and Hazel wood for
guiding judges in deciding future cases appear to be so elastic as to allow
for diverse interpretations, especially when applied to situations of teacher
i n-cl ass speech. To put it another way, the four criteria of "reasonably
related to | egitimte pedagogi cal concerns,” "matters of public concern,” "the
content, form and context of the speech,” and the "bal anci ng of the teacher's

interest as citizen with the governnent's interest as enployer," that derive
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from Pickering and Hazel wood, offer such a wde latitude of interpretation
that they can serve to support virtually any judge's particular view of the
current scenario before the bench. In this way, Pickering and Hazel wood are
amazingly flexible and applicable in that defendant boards of education,
plaintiff teachers, and judges can all use and rely on themlegally to support
whi chever positions they advocate in a case at bar

Academic freedomin a K12 classroomis not a Yes/No matter. Just as
judges need sone | eeway to decide court cases and just as boards of education
need sone |eeway to operate their schools, teachers need sone |eeway as they
t each because teachers are not robots whose speech can be programred ahead of
ti me and because a teacher-proof curriculumcannot be designed so that it wll
be transnmitted precisely and correctly all the tinme. ® Judge Logan in Cary
v. Bd. of Educ.®® put it succinctly and wisely when he wote, "W think
teachers do have some rights to freedom of expression in the classroom
t eachi ng high school juniors and seniors. They cannot be nade to sinply read

froma script prepared or approved by the board."®

This remark, | believe,
applies to all K12 teachers and not just to teachers of juniors and seniors.
W must recogni ze that a tension exists between the local board' s control and
a teacher's desire and professional commitnent to go beyond inculcation. A
teacher rightly needs to open up the classroom to creative and critical
thinking in the spirit of making the classroom a mnarketplace of ideas, so as
to notivate students and to pronote the preparati on of students to participate

fully in a dermocratic governnent.

V. Concl usion

Boards of education, as well as professional educators' organizations,
must continuously discuss the tension between appropriate board (that is,
community) control and appropriate teacher fostering of diverse viewoints.
The results of such discussion will be several. By way of ongoing
prof essional in-service discussions teachers wll become sensitive to
legitimate issues in their communities. They will also beconme notified about
legitimate |ocal proscriptions. Teachers will be able to avoid potentia
penal ties; boards will be able to mininmze future lawsuits; teachers wll be

able to teach without always |ooking over their shoulders; and all parties
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involved in education will be able to clarify their thoughts about some
critical matters in our society. Judge Torruella in Ward was correct in
rem ndi ng everyone that:
Few subjects lack controversy. If teachers nust fear retaliation for
every utterance, they will fear teaching. As the Supreme Court warned
us in Keyishian, 385 U S. at 604, 87 S .. at 684, "[t]he danger of that
chilling effect upon the exercise of vital First Arendnent rights nust
be guarded agai nst by sensitive tools which clearly informteachers what

i s being proscribed."®®

In sum | believe that the split anong the circuits as to whether
Pi ckering or Hazelwood is the appropriate precedent for adjudicating clains of
violation of public school teachers' free speech is of secondary inportance.
To an even lesser extent so is the call by some critics for a new Suprene
Court deci sion. ® Rat her than focus on the split ambng circuit courts, we
need to concentrate our efforts on the prevention of |lawsuits, recognition of
the current power of |ocal school boards, and the pronotion of understanding
by all parties concerned, including board nmenbers, parents, students,
teachers, and community menbers, about the nature of classroomteaching wthin
and for a denocratic society. The presence of fear rather than trust inpedes
everyone involved in education for a denocracy. The search for a Iegal
decision fromthe Suprene Court to the prinmary issue concerning in-class free
speech will not lead to a solution that of necessity must involve a
conbi nation of educational, political, and |legal aspects. This is true of all
cases dealing with the eternal conflict between governnent rights and
individual rights, of which the issue of teacher in-class free speech is but
one part. A solution to this particular educational policy issue concerning
teacher in-class free speech nust inevitably involve adjustments by al
parties. Free speech in the classroomis too inportant an issue to be left

solely to any legal body, including the Suprene Court.
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